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NMPUHATBIE COKPALLUEHUA

ATK - ApbuTpaxHbi npoueccyanbHbIn kogekc P

BBC - BegomocTtu BepxosHoro CoeTa, Begomoctn Chesga HapogHbix genytaTtoB n BepxosHoro CoBeTa
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K - MpaxxgaHckmm kogekc PO
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YUK - YronoBHO-UCNoONMHUTENbHBLIN Kogekc PO

YK - YronosHbilh kogekc P®

YTIK - YronosHo-npoueccyanbHbii kogekc PCOCP

NPEAUCNOBUE

[lna ycnewHon nOAroTOBKM KaapOB COBPEMEHHBLIX HOPUCTOB OLLYyLLAeTca MOTPeBbHOCTb B yyYebHMKax,
KOTOpble, C OQHOW CTOpPOHbI, OoTBeYanu Obl rocygapcTBeHHbIM obpasoBaTternibHbIM CTaHgapTam, a ¢ Apyronm -
6asnpoBanucb Obl Ha anpobupoBaHHbIX Kypcax fekuni M y4yebHO-MeToauyecknx nocobusix, oTpaxanu Obl
HaKOMMEHHbIA  BY30BCKUW MeQdarorMyeckMn OnbIT, MNPOUCXOASAWME B CTpaHe MepemeHbl, Tekyuiee
3aKOHOAATENbCTBO, COLMANbHYIO MPaKTUKY.

VIMeHHO Takue uenu u npecrnegyet AaHHOE M3gaHuWe, B KOTOPOM MpeanpuHATbl MOMbITKU COEAWHUTb
yKka3aHHble TpeboBaHusA. B Hem monyynny npaBoOBYK OLEHKY MOCAedHME MHULMATUBbI HOBOIMO PYKOBOACTBA
CTpaHbl, HarnpaBfiEHHbIE Ha YKpenfieHMe POCCUMCKOW TFOCy4apCTBEHHOCTM, COBEPLUEHCTBOBAHME CTPYKTYpbI
BMacTu, NpMHUUNOB begepannama, MECTHOrO CaMoyrpaBneHust.

Mpepnaraembin  y4eOHUK OCHOBBLIBAETCS Ha Kypcax fekuun u y4ebHO-MeToauveckux nocodusx,
MOArOTOBIIEHHBIX MO PYKOBOACTBOM U € ydactmem aBtopoB B 1993 - 2000 rr. 3Tu Kypchl 1 nocobust BbiaepKanm
HECKOJTbKO U34aHUN, OKa3anucb BOCTPEOOBAHHBIMU YnTaTenem.

C y4yeTOM MHEHUM caMuxX CTYLEHTOB B paboTe nocre KaKgoW rnaBbl CTABATCA KOHKPETHbIE BOMPOCHI U
NPVBOAUTCS CMUCOK PEKOMEHAYEMOW nuTepaTtypbl Ana Gonee yrmybrneHHOro ysCHeHuMs martepuwana, garTcs
CXeMbl, WIIOCTpUpYOLWNe Haubornee BaXHble TEMbl W OTAENbHbIE TEOPETUYECKME MOMOXEHUA. ITUM
006bSACHAETCA OTCYTCTBUE B y4EOHUKE MOACTPOYHOIO Hay4yHOro annapaTta (CHOCOK).

M3gaHue paccuuTaHo rnaBHbIM 0Opa3oM Ha CTYAEHTOB MNEpBbIX KypcoB, MO3TOMY MpU OCBELLEHWM
COOTBETCTBYHOLLMX BONPOCOB aBTOPbl CTPEMUITUCH K MaKCUMaribHOW SICHOCTU M OOXO44YMBOCTU, n3beras B TO xe
BPEMSI 3NIEMEHTOB YMPOLLEHHOCTU B PACKPbITUM KIOYEBBLIX MOHATUIA W KaTEropuih, OPUEHTMPYSCb Ha OaBHO
CYLLIECTBYIOLLME OXMAAHUS OOYyYaloLMXCA MOMYYUTb WCTMHHBIE 3HaHUSI O PONWU TOCyAapCTBEHHO-MPABOBbLIX
WHCTUTYTOB B XW3HWU obLLecTBa.

B nocnegHvne rogbl HEKOTOPBIMW Y4YEHBIMW BHOCATCHA MNpPEnJiIoKeHMs O pasgeneHun oblien Teopuu
rocygapcTsa 1 npaea Ha [BE CaMOCTOSTENbHbIE HAaYKN - TEOPUIO FOCYy4apCcTBa U Teopuio npaea. Cuntaem Takoe
pacyrieHeHe eQuHOro npegMeTa UCKYCCTBEHHbIM U HelenecoobpasHbiM B CUIy OpraHMYecKkor B3auMOCBSI3N U
B3aUMOOOYCIOBMNEHHOCTN MpegnonaraeMbiXx AUCUMMIUH. Hemnb3s npaBWibHO MOHSATb, OCMbICIUTL MPaBO BHE
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rocyaapcTtsa, a rocyaapcTeo - 6e3 npaea, Tak Kak MX MPOUCXOXOEHWe, uctopudeckas MUccUs U PYHKLUM BO
MHOMOM WAEHTUYHbI, OHU UMEIOT OAHMN KOPHU.

BmecTe ¢ Tem aBTOpbl NPUOEPKMBAIOTCA MHEHUSA, COrMAcHO KOTOPOMY MpoBremsl rocyaapcTBa AOMKHbI
paccMaTpuBaTbCA NULlb B TOM Mepe, B Kakon aTo Heobxoaumo Ans 6onee rnyGoKoro NoHUMaHuUs CTyaeHTamu-
IOPUCTaMK CYLLIHOCTU U MpedHa3HavYeHus npasa, ero OeicTBUsA, MOCKOMbKY WUMEHHO C NpaBoM, 3aKoHamu B
nepByto oyepenb CBA3aHa Ux Npogeccus.

Ha copepxaHue yyeBHMKa, TPaKTOBKY €ro OTAEMbHbIX MPOrpamMMHbIX M HOBbLIX TEM OKasanu BhusHWe
Hay4Hble LLKOMbI, CoXuBLUMecs B CapaToOBCKOM rocyaapCTBEHHOM akagemum npaea.

ABTOpbI BblpaXatoT NPU3HATENbHOCTb peLeH3eHTaM ydYebHuKa - AOKTOPY HPUANYECKMX HayK, npodyeccopy
M.H. Map4yeHko 1 gokTopy topuandeckmnx Hayk, npodeccopy C.A. KomapoBy 3a nomoLlb B MOArOTOBKE AAHHOMO
ns3gaHus.

Mnasa 1. MIPEOMET U METOO TEOPUN TOCYOAPCTBA U NMPABA
§ 1. MpeameT Teopum rocyaapcTea 1 npasa

Mpexae Yyem roBopuThL O NPegMeTe HayKku TeopuM rocynapcTea 1M npasa, Heo6xoaMMO XOTS Obl HECKOMNBbKO
CMOB Cka3aTb O TOM, YTO Takoe Hayka 1 YTO ee OTNMnYaeT OT OObIAEHHOIO MO3HAHMS.

Hayka - 31O cdhepa 4ernoBeveckon AeATENnbHOCTWU, B KOTOPOW mpoucxoauT BbipaboTka u ynopsigoyeHue
OOBEKTUBHBIX 3HAHUIA O OEWCTBUTENbHOCTU, a Takke MNPOrHO3MpPOBaHWE Ha WX OCHOBE TEHAEHUMA pasBUTUSA
TEXHUYECKUX, OMOMOrMyYeckux M coumanbHbIX cucTeM. Hayka ecTb ynopsigoyeHHasi COBOKYMHOCTb 3HaHWMM O
Hanbonee CyLleCTBEeHHbIX TMNMpuU3HaKax wu3y4aemMblX ABNEHUN ,EI,GVICTBVITGJ'II:HOCTI/I, 3aKOHOMEpPHOCTAX UX
BO3HWKHOBEHWS, PasBUTUSA U (PYHKLNOHMPOBaHKS.

CnepgoBaTenbHO, HayKka - 3TO He TOMbKO CaMu WCTWHbI (BOCTOBEPHbIE, 0ObEKTMBHbLIE, anpobupoBaHHbIe
3HaHVI$|), HO N OeATEeNbHOCTb NO UX NOCTUXEeHWUIo, cCucTeMmaTm3aunn, a Takke no onTuMmaribHOMy MUCMNoJSib30BaHUIO
Ha npakTuke.

O 3HayeHuM Hayku He pa3 roBopunu Benukne moicnutenu: "Ecnu 6ol Hayka cama no cebe He npuHocuna
HWKaKOWM MpakTU4YecKon Nonb3bl, TO U Torga Henb3s 6bo 6bl Ha3BaTb ee HecrnonesHon, Nuwb Bbl TONBLKO OHa
n3owpsna ym u 3asogurna B Hem nopsigok” (. BakoH); "Hayka - 310 opraHusoBaHHoe 3HaHue" (. CneHcep);
"Hayka - cuna; oHa packpblBaeT OTHOLLEHMS Bellen, ux 3akoHbl n B3ammogencTeua” (A.U. Mepuen); "Hayka
Heobxoamma Hapoay. CTpaHa, koTopasi ee He pasBuBaeT, HEM3DEXHO npesBpawiaeTcs B konoHuwo" (P. XKonmo-
Kropu); "XKn3Hb cTaBuT Lenu Hayke; Hayka oceeluaeT nyTu xu3nn" (H.K. Muxannosckuin) <*>.

<*> BbakoH ®. (1561 - 1626) - aHrnunckun pmrnocod, pogoHavanbHMK aHIMUACKOro Matepunanuama.

MepueH A.W. (1812 - 1870) - poccunckuin peBostoLMoHep, NncaTtens, dunocod.

YKonuo-Kropm @. (1900 - 1958) - cbpaHLy3ckmin U3NK 1 0OLLECTBEHHBIN AeATeENb.

Mwuxannosckuin H.K. (1842 - 1904) - poCCHMIACKUI coLMoror, NyonuumncCT, NMMTEpPaTypPHbIA KPUTUK, HAPOLHMK.

CneHcep I". (1820 - 1903) - aHrAMIACKMIA OUITOCOd M COLMOIIOT.

Kpome Hay4yHOro nosHaHusi CyLeCTBYIOT Takke BHEHay4Hble CNocoObl MOCTUXKEHWUS OENCTBUTENbHOCTM.
Cpeaun HuMx ocoboe MecTo 3aHMMaeT obbigeHHOe no3HaHue. O6a 3TUX BMAa NO3HAHWUS UMET OOLLYO Lenb -
OaTb OOBbEKTMBHO BEpPHOE 3HAHWE O OEWCTBMTEIIbHOCTW, M MO3TOMY OHM OMMPAKTCs Ha Tak Ha3blBaeMblI
3gpaBbi cmbicn. bonee Toro, Hayka kak ocobasi oTpacrnb pauuoHarbHOM YerioBeYECKON AesATeNbHOCTU Mo
NMpoM3BOACTBY HOBOM MWCTMHHOM WHGOPMauMm 00 OKpyXKaloLeM Hac MUpe BO3HMKAET Kak eCTEeCTBEHHOe
nNpodosmKkeHne obblAEHHOro, CTUXUAHO-3MMUPUYECKOrO NpoLiecca No3HaHKS.

OpHako B oTnuume oT 0bObl4EHHOro, Hay4yHOe OCMbICIIEHNE AEWCTBUTENTbHOCTM MMEET Aeno C 0Co0bIM
Habopom OOBLEKTOB peanbHOCTU, HE CBOAUMBIX K 0ObekTam OOblI4EHHOro OnbiTa; UMEET CBOM SA3bIK U TpebyeT
ON9  nccnedoBaHWM  cneumanbHblX  METOAOB, MPUMEMOB, CPEACTB; XapaKTepu3yeTCs CUCTEMHOCTbIO U
obocHoBaHHOCTLO. T. 'ekcnu Tak xapaktepu3oBan 3T pasnuuns: "H Bepro, YTO HayKa eCTb HEeYTO MHOe, Kak
TPEHUPOBAHHBIN U OpPraHM30BaHHbIN 3apaBbii cMbicrl. OHa oTnMyaeTcs OT MocnegHero TOYHO TaK Xe, Kak
BETEpPaH MOXET OTNM4aTbCs OT HEOOYy4YEeHHOro pekpyTa”.

[nsa BCAKOro Hay4yHOro No3HaHus CYLLECTBEHHO HanuymMe TOro, YTO UCCReayeTcs, N TO, Kak nccnegyertcs.
OTBeT Ha BOMpPOC - YTO UccriegyeTcs - pacKpbiBaeT Npupody npeamera Hayku, a OTBET Ha BOMPOC - Kak
NPOBOAMUTCS UCCINEeLOBaHNE - pacKpbiBAeT ee METOA.

Kaxpas Hayka vMMeeT CBOW MNpegMeT WCCnegoBaHusi, MOA4 KOTOPbIM MOHUMAETCS KOHKPETHbIA Kpyr
npobrnem, ndyvyaemasi 4aHHOW HAyKon CTOPOHa OO BEKTMBHON AENCTBUTENBHOCTY.

lMpeoMeT Haykum BaXkHO OTnMyaTb OT ee oObekTa, MoA4 KOTOPbIM MOHMMAaeTCs onpedeneHHasl 4acTb
OKpyXXaloLen YyenoBeka pearbHOCTW, M3yyaemasi MHOrMMMK Haykamu. Kaxgas m3 aTux Hayk umeeT B OObekTe
CBOW MpegMeT, CBOK npobnemartvky. OpyrMmu crnoBamu, NpeaMeT HaykM ecTb TO, YTO OHa TeopeTU4ecku
ocBauMBaeT B onpedeneHHoOM o0bekTe.

[nsa Teopun rocygapcTtea 1 nNpaBa B Ka4ecTBe 00beKTa BbICTYNal0T rocy4apCTBO M NPaBo, KOTOPbIE B TO Xe
BpeEMS MCCneaylTcsd U OPYrMMU HaykamMy (Kak OpUAMYECKMMM, Tak U He topugudeckumm - dunocoduren,
NOMNTONOIMEN, SKOHOMMUKOWM, COLMONOrMEn 1 T.0.).

B kayecTBe npegMeTa Teopuu rocyfapctea M npaBa BbICTyNawT [Ba crneaylowmnx 6roka 06bekTUBHON
OEeNCTBUTENbHOCTH.

1. Hanbonee obwine 3aKkOHOMEPHOCTU BO3HMKHOBEHMUS, pa3BUTUS U (DYHKLUMOHMPOBAHWNS rocygapcTea U
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npaBa. 3akOHOMEPHOCTb eCTb OOBEKTMBHAs, HEOOX0AMMas, CyLLECTBEHHAs, YCTOMYMBAsA, NOBTOPSIIOLLASCA CBA3b
obuero xapakrepa mexay onpegeneHHbiMn sienenusimun. OTcioga NpegMeToM Teopum rocygapcTBa M npaea
OyayT BbICTYNaTb OCHOBHbIE FOCY4apCTBEHHO-NPABOBbIE 3aKOHOMEPHOCTN, @ MUMEHHO:

BO3HWKHOBEHWE rOCyapcTBa U Npaga;

CMeHa UX UCTOPUYECKUX TUMOB;

pasBUTME UX CYLLLHOCTY;

3BonouUMsa hopM rocyaapcTsa v npaea;

NMOCTPOEHME CUCTEMbI OPraHOB rocyAapcTBa U CUCTEMbI MPaBa;

ocyLecTBneHve OyHKUUA rocygapctea U Npaea;

NpeLenbl perynvpyoLLLero BO3OeNCTBUSI rocydapcTea M npaea Ha obLeCTBEHHbIE OTHOLLEHUS;

pacLuMpeHmne n oboralleHne npae JIMYHOCTU U YCUINEHWE UX 3aLLUTDI;

yKpenneHme NpUHLUMNOB 4EMOKPATUN, 3aKOHHOCTM M NPaBoMNopsaKa;

pa3BuUTME NMPABOCO3HAHMSA U MPaABOBOW KyNbTypbl rpaXgaH, AOMMKHOCTHBIX WL, BCEro obLecTsa;

cobnofeHne, UCNONHEHME, UCMONb30BaHUE 1 NPUMEHEHNE HOPM NpPaBa;

pa3BUTHE IOPULMNHECKON HAyKN TEOPWUM FTOCYLapcTBa M Npaea.

WccnenoBaHve npegmeTa Teopuu rocydapcTBa M MpaBa npeanonaraeT XapaKTepucTuKy rocyaapcTsa u
npaBa kak B CTaTuKe, Tak U B ANHAMUKe, aHann3 B3aMMOCBSI3el JaHHbLIX UHCTUTYTOB C APYrMMK coLManbHbIMU
SABNEHUSIMMU.

K ToMy e crnoBocoyveTaHune "Hambonee obLive 3aKOHOMEPHOCTU" O3HAYaeT, YTO AaHHas Hayka usyyaeT
BO3HWKHOBEHWE, pa3BuTNE U PYHKLMOHNPOBaHME He KOHKPETHOro rocyaapcTea 1 npaea, a rocy4apCcTBEHHOCTHU U
npasa BooOLLe, T.e. Mx Hanbonee obLLMe NpU3HaKK, NPUCyLLNE rocyaapcTsy M nNpasy noboro obwectsa. Teopus
rocyaapcTea v npaBsa usdyyaeT B 0600LLEeHHOM Buae BCe rocygapcTsa U BCe NpaBOBble CUCTEMbI, HE3aBUCKMO OT
MX BPEMEHHbIX M MPOCTPAHCTBEHHbLIX XapakTepuCTUK. [MO3TOMYy B HEW CKOHLEHTPUPOBaHbl CyLLEeCTBEHHbIE
AOCTWXKeHNA Haquon MbICITKM O rocygapctBe U MnpaBe, BCe TeOpeTU4eCKM 3Ha4YMmoe O OaHHbIX coumnalrbHbIX
MHCTUTYTaX.

2. CncteMa OCHOBHbIX MOHATUA IOPUCTIPYAEHLMN, KOTOPble MNPOHU3bIBAOT BCE OpUAMYECKUE HayKu.
Cneunduka npegMeTa TeOpuU rocygapcTsa WM npaBa 3akfiovyaeTcs B TOM, YTO Teopusl rocygapctea M npasa
paspabaTtbiBaeT CUCTEMY MOHATMI He TOMbKO Ans "cebsa", HO U Onda Bcen tpucnpygeHumn, BbICTynas CBOEro
poaa ee a3bykon, byHaameHToM. K Takmm NOHATUAM MOXHO OTHECTW: MPaBo, UCTOYHMKW NpaBa, NPaBOBbIE aKTbl,
HOpMa npaea, MHCTUTYT, OTpacib Npasa, cMcTemMa npasa U cMcTema 3akoHo4aTenbCTBa, MPaBOBble OTHOLUEHUS,
CyOBbEKT M OObEKT MpaBa, NPaBOCNOCOOHOCTbL M OeecnocoBHOCTb, opUANYECKUn hakT, NPaBOTBOPYECTBO U
3aKOHOTBOPYECTBO, MPUMEHEHNE U TONKOBaHME Npasa, puandeckne Konnumauu, npobensl B 3aKoHOA4ATENbLCTBE,
lopuanyeckas npakTuka, npaBoHapyLleHne, 3akOHHOCTb M MPaBonopsaoK, CyObekTUBHbIE NpaBa U 06s3aHHOCTY,
003BONEHNS W 3anpeThbl, topugudeckass OTBETCTBEHHOCTb WM Haka3aHue, MNpaBoBble MbroTbl W MOOLLPEHWS,
npaBoBble MPUBUMEMMN U  UMMYHWUTETbI, MPaBOBble CTUMYIbl W OrPaHUYEHUS, MEXaHu3M NpPaBOBOro
perynnpoBaHus U MexaHu3m NpaBoOBOro BO3OENCTBUSA, MPABOBON PEXMM, NpaBoBas NonvTuka u T.4.

CobcTBEHHO, Kakgas Hayka co3gaeT M MCNonb3yeT CBOM MOHATWUS, NO3BONAlWMe en no3HaBaTb
nccnegyembin 06bekT. OHM cnykaT dOPMOIM OTPaXKEHMS MMpa B MbILWIIEHUKN, C UX MOMOLLBLIO JHOAM NO3HAKT
CYLIHOCTb sIBMIEHMM M npoueccoB, o606walnT nx Hambonee BaXHble MpU3HAKM M CTOpPOHblI. MHoroobpasue
SIBNEHUN MOPOXAAEeT M MHOXECTBO MOHATWUIA, KOTOpble AalT BO3MOXHOCTb WX OMUCaHWUs, onpedeneHvs u
aHanwuaa.

Kpome TOro, B Hayke 4acTo MCMOMb3yloT Takue crnoea, kak "TepmuH" n "kateropusa". Ecniv nog nepebiv
MOHMMAaEeTCH CNOBO UMW CNOBOCOYETaHME, TOYHO ODO3HavaroLlee KOHKpeTHOe MOoHATWE, TO MOA KaTteropven -
Hambornee obLiee, NpegensHO WMpokoe, yHaameHTanbHoe, obobuatollee noHATNE, uKcHpytolee Hambornee
CYLLLECTBEHHbIE NPU3HAKN ABMEHUA LENCTBUTENBHOCTH.

OcobeHHOCTBI0O MpegMeTa Teopuu rocygapcTBa M MpaBa sBNSAETCS M TO, YTO rOCyAapcTBO WM MpaBo
NCCreayoTCs BO B3aMMOCBS3M, KaK AONOMHSIOLWMNE OPYr Apyra coumarnbHble MHCTUTYThI.

§ 2. CTtpykTypa Teopum rocygapcrsa 1 npasa

Teopusas rocygapctBa M npaeBa - 9TO eAvHas Hayka, fawouwas oboblieHHoe npeacTtaBneHve o
rocygapCTBEHHO-MPABOBOM AeNcTBMTENbHOCTU. CTPyKTypa OaHHOM Hayku COCTOMT M3 OBYX KPYMHbIX Gnokos
(3nemeHTOB):

TEeopumM rocygapcrea;

Teopun npasa.

BmecTte ¢ TeM ecTb M HekoTopble 00LWue npobnembl, MMerLWure 3HaveHne aAnsg obeux 3TUX 4vacTen
(BOMpPOCHI NX MPOUCXOXOEHWS, Pa3BUTUSA, METOLOMNOMMM, TUMOSTOMMX, NOAXOA0B K CYLLIHOCTU U T.4.).

B HayyHOW nuTepaTtype, OOHaKoO, BbICKa3aHO MHEHWE, COrfacHO KOTOPOMY WAesi Hepas3pbiBHOW CBA3M
rocygapcTea M npaea OrpaHU4MBaET NPeAMETHYH obnacTb Teopun rocyaapcTBa U npaBa 3akOHOMEPHOCTAMM,
obwumn gns rocygapcTtea u npaea. B pesynbTate "coOCTBEHHblIE 3aKOHOMEPHOCTWU MpaBa, KOpPeHALMecs B
0OOLLEeCTBEHHON CUCTEME, OTOLIMM Ha 3adHWM MfaH, a B3auMOCBA3b MeXZy rocygapCTBOM M MpaBOM cTana
TPaKTOBaTbCS, MPU BCEX CYLLECTBYIOLUMX OrFOBOPKAX, Kak MPUYMHHO-CIIEACTBEHHAA 3aBMCMMOCTb NpaBa OT
rocygapctea” (B.A. Koanos). [NoguepkuBaeTcsa Takke, YTO 3TO BeAEeT K MPUOPUTETY rOCYy4apCTBEHHOW BNacTu
Ha4 NpaBOM, COLManbHOW CNpaBedSIMBOCTbIO, HPABCTBEHHbIMU MpUHUMNAMK. [M03TOMY HEKOTOpbIE HOPUCTHI
npegnaratT oTka3aTbCs OT 00beAUHEHUS TEOPUM FrOCyAapcTBa M NpaBa B cOcTaBe obLLEN TEOpUM U BbIAENUTb
TEOPUI0 NpaBa B CaMOCTOATENbHYI0 HayKy CO CBOUM NPeaMETOM.
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[ymaeTcs, 4To aBTOPbl NOAOOHON TOYKM 3PEHUsT 30eCb HE COBCEM MnpaBbl. [leno He TONbKO B camon naee
HepaspbIBHOM CBSA3M rocydapcTBa M npaea. JTo, B MpUHUMME, akcuoma. [1eno B nNpaBOMOHUMAaHWMM, KOTOpOe
Henb3s LOBOAUTb 4O STATUCTCKOrO YPOBHSA <*>, HEnb3sA ONpeaenaTe NpaBO TOMbKO Kak CPeACTBO (MHCTPYMEHT)
rocy1apCTBEHHOrO YrpaBneHus, He crielyeT XXeCTKO CBA3bIBaTb €ro TONbKO ¢ rocyaapcTeoMm. lMpaBo - cpeacTso
COLManbHOro ynpaereHusi, metoL,ee COOCTBEHHYHO KYNbTYPHYIO LLEHHOCTb U rny6boKne KOpHM B OOLLECTBEHHbIX
coumanbHbIX OTHOLLIEHUSIX (TO MOXET MPOSABNATLCA B pechepeHayMax, BCeEHapoaHbIX 00CYyXOEHMSAX, BO BIUSHUN
n3buparernen Ha 3akoHodaTeNbHbIE OpraHbl, y4acTun rpaxaaH B rocyAapCTBEHHOM YNpaBieHun 1 T.1.).

<*> 3Q1atu3m (oT dpaHy. Etat - rocyaapcteo) - HanpaBneHne o6LECTBEHHON MbICIN, paccMaTpuBatoLlee
rocyapCTBO Kak BbICLUMIA pe3ynbTaT, LeNb CoLnanbHOro passuTtung.

Mpu BCEl B3aMMO3aBMCMMOCTU FrOCcydapcTBa WM MpaBa nocregHee Bcerga AOMKHO ObiTb "OTKpbITO" ansi
yenoBeka, pasnUuYHbIX CoUManbHbIX  rpynn, krnaccoB, obuwectBa B uenoM. MWHbiMi  crioBamu,
B3anMMOOOYCIOBMNEHHOCTb NpaBa C O4HUMW COLManbHbIMU MHCTUTYTaMK BOBCE HE UCKITOHAET ero B3aMMOCBSA3M C
OpYyrMMW, 4TO npegnonaraeT paccMOTpeHue npaBa B 6Gonee aBTOHOMHOM nnaHe. K ToMy e, uvccnepysi
Npob6reMbl rocyfapCTBEHHOCTU, Mbl TEM caMbiM B GornbLuen Mepe nocturaemM 1 camo npaeo. OgHo 6e3 apyroro,
Kak M3BECTHO, CyLLecTBOBaTb He MOXeT. BOT noyemy Teoputo npaBa HET HEOOXOAMMOCTW OTpbIBaTb OT TEOPUU
rocygapcTsa.

Teopust rocygapcTea 1 npaBa MOXET BbICTyNaTb U B hopMe Hayku, 1 B oopme y4ebHON gucumninHbl. Mx
HeobGXxoaAMMO oTnuyaTb Apyr oT Apyra. YyebHas gucumninHa OCHOBLIBAETCSl HA Hayke, NMpu3BaHa AOBOAUTL A0
obyyaeMbix Kak B pamKax camoro y4eOHOro npouecca, Tak M MpyM MOMOLUM OnpederieHHbIX MEeTOAUK YXKe
0o6bITble HayKoW M NPOBEPEHHbIE MPaKTUKON 3HaHUS. Teopusi rocygapcTBa M npaBa Kak yvyebHas avcumnnunHa
npeacraenaeT cobon cuctemy HeoOxooMMon Ans NMOArOoTOBKM CNeuManmncToB MHOpMauuKn, COOTBETCTBYHOLLEN
KOHKpeTHOMN y4ebHon nporpamme.

Teopwus rocygapcTea 1 Npaea B Neprop, CBoero ctaHoBnenus (koHel XVI B.) HasbiBanach "sHumknoneamnemn
npaea", "sHuuknoneguen 3akoHoBedeHust". OHa ucnbiTana Ha cebe BnuaHWe ugen Apuctotens, [naTtoHa,
CokpaTa, I'. poums, T. o66ca, k. Jlokka, XK. Pycco, W.J1. MoHTeckbe, .B.®. lerena, W. Kanta, A.H.
Paguwesa, K. A. HesonnHa, M.A. bakyHuHa, K. Mapkca, ®. SHrenbca, .B. lNnexaHosa, B.W. JleHnHa n gpyrmx
MbICIMTENEeNn, onpeaensiBLIMX BEKTOP ee pasBuTUs.

B Poccun gaHHas Hayka ctana npenogasatbcs B MockoBckom yHuBepcuteTe B XVIII B. CoBpemeHHoe
HaMMeHoBaHWe oOHa nonyyuna B KoHue XIX B. Kak pe3ynbTaT OCMbICIIEHUS YYEHbIMW HepaspbiBHOCTU
rocyaapctea 1 npaBa. Cpeau [OOPEBOMIOUMOHHBIX MPEACTaBUTENEN PYCCKOM  HOPUANYECKON  HayKw,
3aHMMaBLLMXCA TeOpMEn rocygapctea u npaea, MoxHoO Bbligenutb C.A. Mypomuesa, M.M. Kosanesckoro, H.M.
KopkyHoBa, .®. LlepweHeBnya, O.N. KadyeHosckoro, B.H. YnuyepuHa, B.A. Kuctakosckoro, E.H. Tpy6eLkoro,
JI.W. NMeTtpaxnukoro, A.H. XBoctoea, /.B. NecceHa, 1.A. CopoknHa n MHOIMX gpyrux.

§ 3. PyHKLMYM TeopuM rocygapcTea n npaBsa

DyHKUMM Teopum rocygapcTea M npaBa NpeacTaBnsitoT cOO0M OCHOBHbIE HaMpaBreHus OeNcTBUst 4aHHON
Haykn, HeobxoauMmble ONS pelweHust CTosWMX nepen Hew uenenm u 3agad. OyHKUMKM XapaKTepusyrT ee
TEOpETUYECKOE M NPaKTUYecKoe 3HayYeHme A5 NporpeccmMBHOro NnpeobpasoBaHns 06LLECTBEHHON KU3HMU.

OO6blYHO  BbIOENAOT  OHTOMOTMMYECKYI,  FHOCEOMOrMYECKyHo,  3BPUCTUYECKYHD,  MPOrHOCTUYECKYHO,
METOAOMOrMYECKYI0, NAEONOrMYECKYI0 N OPraHM3auUMOHHO-NPUKNaaHY YHKLNN.

C nomoLLbo OHTONOrMYEecKon PyHKUUKM (OHTOMOrMSA - y4yeHne o ObITMKM) Teopus rocygapctea M npasa
MO3HaeT CyTb roCygapCTBEHHO-MPABOBbLIX SBIEHWUIA, OTBEYaET Ha BOMPOChHI, YTO €CTb rOCY4apCTBO U NpaBo, Kak 1
noYemy OHW BO3HMKAIOT U AEWCTBYIOT M T.M.

"Hoceonornyeckas yHKUMSA (THOCEONorms - Teopusi MO3HaHUA) TeopMn rocygapcTea M npaBa COCTOUT B
BblpabOTKE Hay4HbIX KOHLEMNUWA, OOKTPUH, MPaBOBbIX MOHSATUNA, KaTeropui, a Takke MpuMemMoB M Crnocobos,
MOMOraloLLMX HAyYHOMY MO3HaHWUIO0 rocydapcTea 1 npasa.

C nomoLLbio 3BPUCTUHECKON (OYHKLMM (3BPUCTMKA - NCKYCCTBO HaXOXAEHUS UCTUHBI) TEOPUS rocyaapcTea
1 NpaBa OTKPbIBAET HOBbIE 3aKOHOMEPHOCTU B Pa3BUTWUM rOCYAapPCTBEHHO-NMPABOBbLIX MHCTUTYTOB, B YaCTHOCTU B
YCITOBUSX COBPEMEHHBIX PbIHOYHBIX PECOPM.

MporHocTuyeckas OyHKUNS TeOpUM rocydapcTBa WM npaBa MpOoSIBASETCH B NPeABUAEHUU TEX WM UHbIX
U3MEHeHNA B rocyapCTBEHHO-MPaBOBOM [OEWCTBUTENbHOCTW, B oOnpeferneHun TeHOeHUun pasBuTus
rocygapCTBEHHO-MPaBOBOW XW3HW, B BbIABWXKEHUM rTMNoTe3 06 mnx Oyayuiem.

Bbyoyun dyHoameHTanbHOW HaykoW, Teopwus rocyaapcTBa M npaBa BbINOMHAET U MEeTOLONOrMYEeCcKyo
OYHKUMIO, T.e. CO34aeT CUCTEMY MOHATUI U KAaTEropui, MPUMEHSIOLLYHOCS BO BCEX WHbBIX HPUOUNYECKUX HayKax,
MMEIOLLYIO CYLLIECTBEHHOE, OCHOBOMOMaratoLLee 3Ha4eHne Ans pUCnpyaeHLmMn B LIENOoMm.

OcyuectBnss mgeonormdeckyto yHKUMIO, Teopus rocygapcTea M npaea MNpyMBOAWUT B CUCTEMY MAEMN U
B3rNs4bl O rocyAapcTBe W npaBe, BO3LENCTBYET HEMOCPEOCTBEHHO HA CO3HaHME CYOBLEKTOB M coumarnbHyHo
YKM3Hb KaK BaXXHENLLMIA nOeoriorm4eckmi dakrop.

OpraHu3aumoHHo-NpuknagHas QyHKUUs TEOPUM rocydapcTBa U npaBa NpPOsiBNSETCA B Npeobpas3oBaHuu,
pedOpMUPOBaHMN TOCYLApPCTBEHHO-NPABOBOWM >XU3HW, B pa3paboTke pekoMeHAauuMn W MpeasiokeHun no
PELLEHNIO aKTyarbHbIX MNpOGMeM rocyaapCTBEHHO-NPABOBOIO CTPOMTENbLCTBA, B ODecnevyeHnn Hay4yHOCTH
rocy4apCTBEHHOIO ynpaBneHns U MPaBOBOro perynMpoBaHusl.

Bce HasBaHHble OYHKUMM TEOpMM rocydapcTBa U NpaBa B3aMMOCBSI3aHbl Mexay cobon u MoryT gatb
MO3UTUBHBIN pe3yrnbTarT, Nyb Oyayyn B3ATEIMU B ONPesesieHHOM COYeTaHn1, KOMIIeKce.
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Teopwﬂ rocyoapctBa W npaBa BbIMOJIHAET YKa3aHHbIe (byHKHMM NnpUMEHNTEeNbHO K npeamerty
ncecnenoBaHud, onmpasacb B TOM HUCTE Ha AaHHble 4PYyruX pngndecknx U Heropnanveckmx Hayk.

§ 4. Cuctema meTogoB Teopum rocyaapcTBa U npaBa

OcobBeHHOCTM HayKku Teopuy rocyaapcTea 1 NpaBa BblPaXaloTCA He TOMbKO B ee NpeaMeTe, HO U B MeTofe.
lMosToMy nocrne BbIACHEHUS TOro, YTO SBNAETCA NpPeaMEeTOM W3y4eHWs, HeobGXOoAMMO pPacCMOTPeTb, Kak
n3yyaloTcH rocyaapcTso 1 nNpaso.

Moa MeTodoM Hayku NMOHMMaeTCH COBOKYMHOCTb MPUEMOB, CPEACTB, MPUHLMNOB U NPasun, ¢ NOMOLLLIO
KOTOpbIX ODOy4aloLuiics NocTUraeT npeameT, noryyaeT HOBble 3HaHuA. MeTon - 3TO MoaxoA K M3yvaembiM
ABNEHUAM, nNpegMeTam M npoueccam, NiaHOMEPHbLIA NyTb HAy4YHOro MO3HaHWS U YCTaHOBNEHUs UCTUHbL. Kak
OTMETUN aHMUNCKUA NcTopmk n coumornor . Boknb, "BO BCEX BbICLUMX OTPaChsX 3HaHWs camylo OOonblLuUyo
TPYAHOCTb NPEACTaBNsAeT He OTKpbITME DaKTOB, a OTKPbITUE BEPHOro MeToAa, COrfacHO KOTOPOMY 3aKOHbI U
dakTbl MOryT 6bITb YyCTaHOBMNEHDI".

YueHne xe o cammx MeTogax, o6 ux knaccuukaumn n 3PdEKTUBHOM NPUMEHEHUN, TEOPETUYECKOE
060CHOBaHME UCMONb3yEMbIX B HAayKe METOO0B MO3HaHWUS OKpyXatoLuen OeACTBUTENbHOCTU NPUHATO Ha3blBaTb
meTogonoruen. TepMuH "Metogonorns” cknafablBaeTcs M3 ABYX rpeveckmx crnos: "meton” (MyTb K Yemy-nmbo) u
"noroc" (Hayka, y4yeHue). Takum obpas3om, AOCMOBHO "meTogonorus" - yyeHne o MeTogax Mno3HaHusl. TepMuH
"mMeTogonorusi" o6o3HavaeT CUCTEMY BCEX TEX METOAOB, KOTOPbIE NMPUMEHSAOTCA AaHHOW HayKOW.

Bce wmHoroobpasne meTtogoB TeopuuM rocygapctBa M MpaBa B 3aBUCMMOCTM  OT  CTEMEHUM UX
pacnpoCcTPaHEHHOCTM MOXHO PacnonoOXuTb B CreayHoLWyo cuctemy (CM. cxemy 1).

Cxema 1
CHCTEMA
METOIOOB TEOPUNM T'OCYIAPCTBA
" TIPABA
/ / \
/ / \
/ / \ \
\/ \/ \/ \/
Bceobuue ObueHay4dHBE YacTHOHAYUHEE YacTHONIPaBOBHE
(dumocodckme) MeTOmbl Me T OOkl Me T OOkl Me T OOkl
/ \ / N\ / AN / \
/ \ / AREAN / AN /
\/ \/ \/ AREAN \/ \ \/
AREAN \
MeTapmsuka InanexkTrKa AHanms N\ CoumMoJIoTrm— CpaBHUTEIBHO-
/ 0\ YyeCKUM IpPaBOBOM
/\ / \ /
/ \ / \ /
\/ \/ \/ \ \/ \
[ 1 [ 1 1 / 1
1
|MaTepmanMCTm—| |MneanMCTm—| |CMHTe3| / |CTaTMCTMHeCKMﬁ| /
dopMaJIbHO—
yeckasd | | yeckad | L1 v
mpmnmqecxmﬁ|
| | | /
| |
/ \ /
/ \ /
\/ \/ \/ \/
CyOBeKTUBHEIM OB BEKTUBHEIM CuCTEeMHBI KubepHeTHue CcKUM
UIeajansMm UIeajansMm IOOXOm
n Opyrue n Opyrue

1) Bceoblime Metodbl - 3TO OUMOCOGCKME, MUPOBO33PEHYECKME MOAXOAbl, Bblpaalolime Havbornee
YHMBEpcarnbHble MPUHUMNBLI MblluneHus. Cpeau BCeobOLMX BbIOAENSAT MeTaduaunky (paccmaTpuyBaloLLyto
rocygapcTBO U NMpaBo Kak BeYHble N HEM3MEHHbIE UHCTUTYThI, rNy6OKO He CBSA3aHHble APYr C APYroM U C UHbIMU
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0OLECTBEHHLIMU SIBNEHUAMMN) U ANANEKTUKY (MaTepuanmcTMyYeckyto U MOeanmcTUYeckyto; NocnenHsis, B CBOH
odepenb, MOXET BbICTYNaTh kKak 0O bLEKTUBHbIA NMNMOO CyObeKTMBHLIN naeanmam). Tak, MPUYMHbI BOSHUKHOBEHMWS U
caM bakT cyLlecTBOBaHUS rocygapcTBa M npaBa OOBLEKTUBHBLIN MAEANU3M CBA3bIBAET C OOXXECTBEHHON CUITON
Moo obBLEKTUMBHLIM pa3yMOM; CYOBLEKTUBHbLIN uaeannaM - C CO3HaAHMEM YeroBEKa, C COrfacoBaHMEM BOIM
nogen (OOroBopoM); mMaTtepuanucTMdeckasl e Ouanektvka - C couuanbHO-3KOHOMUYECKMMU U3MEHEHUSMU B
obuecTBe (MOSBNEHMEM YACTHOW CODCTBEHHOCTU 1 pa3geneHneM obLiecTBa Ha aHTaroHucTuyeckue knaccol). C
no3nuun maTepuanuncTM4eckon [[uanekTuku Bcsikoe sBreHMe (B TOM 4ucle T[OCyAapcTBO WM MpaBo)
paccMaTpuMBaeTCsl B pPasBUTUM, B KOHKPETHOW MWCTOPUYECKOM OOCTaHOBKE M BO B3aUMOCBS3W C OPYrUMu
SABNEHUSIMMU.

2) O6uieHay4Hble MeToabl - 3TO MNpUEMbl, KOTOpble He OXBaTbiBalOT BCE HAyyHOe MoO3HaHue, a
NPUMEHSIIOTCA NULWb Ha OTAENbHbIX ero artanax, B OTnn4ne oT Bceoblmx mMeTomdoB. K umcny obuieHay4HbIx
METOAOB OTHOCAT: aHanu3, CUHTE3, CUCTEMHbIN W (YHKUMOHANbLHLIA MOAXOAbl, METO4 COuMarnbHOro
3KCrnepuMeHTa.

AHanua o3Ha4aeT YCINOBHOE pa3geneHne CroXHOro rocy4apCTBEHHO-MPABOBOrO SIBIEHUS HA OTAENbHbIE
yacTu. Tak, MHOrMe KaTeropum Teopun rocyaapctea 1 npaesa hopMUpyOTCs NYyTEM PacKpbITUS NX CYLLLECTBEHHbIX
NpW3HaKoB, CBOWCTB, Ka4eCTB.

CwvHTes, HanpoTuB, npeanonaraeT U3yyYyeHue siIBNEeHWUst MyTem YCrOBHOMO 06befuHEHMSI ero COCTaBHbIX
yacTel. AHanu3 U CMHTE3, Kak NpaBuIio, NPUMEHSIIOTCA B eOUHCTBE.

CuCTEMHbIN NOAXOA OPUEHTUPYET Ha packpbiTUE LIeNOCTHOCTU 0O6beKTa, Ha BhbISIBIIEHNE MHOrO06pasHbIX
TUMNOB CBsI3el B HEeM. OTOT MEeTOA AaeT BO3MOXHOCTb paccMaTtpuBaTb B KadeCTBe CUCTEMHbLIX 06pa3oBaHuMi
rocygapCTBEHHLIN annapaTt, MOMUTUYECKYD W MPaBOBYK CUCTEMY, HOPMbl MpaBa, NpPaBOBble OTHOLLUEHUS,
npaBoHapyLLIEHUS, MPaBONoOPSA0K M T.M.

PyHKUMOHANbHBLIN NOAXO0L OPUEHTUPYET Ha BbiiICHEHWE (DOPM BO3LENCTBUSA OQHUX COLMAnbHbIX SBAEHWN
Ha gpyrve. OTOT MeToq AaeT BO3MOXHOCTb NO3HaTh (OYHKLMM rocyaapcTea U OTAENbHbIX ero OpraHoB, OYHKLUK
npaea u ero cneunduyecknx HopM, yHKLMK NPaBOCO3HAHNS, OPUONYECKO OTBETCTBEHHOCTU, MPaBOBbLIX NbroT
N NOOLLPEHUI, NPaBOBLIX NPUBUIErUIA N UMMYHUTETOB, MPaBOBbLIX CTUMYIIOB U OrpaHUYeHU 1 T.4,.

MeTon coumanbHOro 3KCrepuMeHTa CBsi3aH C MPOBEPKOWM TOrO UMM MHOMO MpOEeKTa PeLUeHust C Lenbto
npegoTBpaTUTb yuwepd OT OWMOOYHLIX BapuMaHTOB MPaBOBOrO perynvpoBaHusi. B kayecTBe NpUMeEpPOB MOXHO
Ha3BaTb 9KCMEPUMEHTbI MO BBEOEHWI0 B OeBATU permoHax Poccuiickon ®epepauun CygoB MPUCHXKHBIX, MO
opraHu3aumMmM B psge MyHuUMnanbHbIX 006pas3oBaHUi oxpaHbl OBLEeCTBEHHOro nopsgka opraHamu MeCcTHOro
camMoynpaBsreHus 1 T.4.

3. YacTHOHay4Hble MeTodbl - 3TO MPUEMbl, KOTOPble BbICTYNalT CNEACTBUEM YCBOEHUS TEOopuen
rocygapctea M MpaBa HayYHbIX [OOCTUXKEHUA KOHKPETHbIX (YaCTHbIX) TEXHUYECKUX, €eCTECTBEHHbIX W
ryMaHuTapHbix Hayk. K HUM OTHOCAT KOHKPETHO-COLMOSIONMYECKUA, CTaTUCTUYECKUA, KUOEPHETUYECKUN,
MaTeMaTU4YecKUn 1 T.4.

CoumonornyeckMn MeToq No3BoNnseT C MOMOLLbI0 aHKETUPOBAHWUS, WHTEPBbLIOMPOBaHWS, HabnogeHus u
OpYrMx NpMeMoB MOMy4YnTb OaHHble O PaKTMYECKOM NoBeAeHMM CyOBHEKTOB B rOCyAapCTBEHHO-MPaBoBOM cdepe.
OH ucnonb3yeTtca Ans onpeneneHns 3dEKTUBHOCTU BO3OENCTBUSI TOCYOapCTBEHHO-NPABOBLIX CTPYKTYP Ha
oOLeCcTBEHHbIE OTHOLUEHMS, BbISIBAEHMS NPOTMBOPEYMI MeXAdy 3akoHOZ4aTenbCTBOM W MnoTpebHOoCTAMM
coumanbHoro passutus. [lyTem, Hanpumep, nNpPOBEAEHMS COUMONIOTMYECKMX WCCMedoBaHu  genarTcs
COOTBETCTBYIOLLME BbIBOAblI O Xapaktepe W pe3ynbTaTMBHOCTM MPOBOAMMOMN BFacTHbIMU  CTPYKTYypamm
rocygapcrsa npaBoBOW MOSTUTUKMN.

Cratuctnyeckmn meToq MO3BOMSET MOMyYUTb KOMMYECTBEHHbIE MoKas3aTenu TexX WM UHbIX MacCOBbIX
MOBTOPSIIOLLMXCH FOCYAapCTBEHHO-NPABOBLIX SBMIEHMN, TakUX, KaK MpaBOHapyLUEHWs, lopuandecKkas npakTvka,
OEeSATenbHOCTb FOCYAApCTBEHHbIX OpraHoB M T.n. CTatucrtudeckue WUCCregoBaHUSA CKNaabiBalTCA U3 Tpex
cTagun: cbop ctaTUCTUYECKOro matepuana, cBegeHue ero K equHoMy kputeputo n obpabotka. lNepsasa ctagmsa
NCCrefoBaHMA CBOOUTCA K pPerucTpauum eOuHWYHBIX — SIBMEHWMNW, WMEILWNX FocyaapCTBEHHO-MPaBOBYIO
3Ha4YMMOCTb. Ha BTOpON cTagum aTu BNeHus KrnaccudmumpyroTcsa No onpeaeneHHbIM Npu3Hakam, B 3akrnoyeHme
JenarTcs OLEHOYHbIe BbIBOAbI OTHOCUTENBHO PyOPMLIMPOBAHHBIX ABIEHWUN.

Hanpumep, ocylecTBNAeTCs KONMMYECTBEHHbIA YYeT COBEPLUEHHbIX 3a OMNpederieHHbIN nepuog BpeMeHU
npaBoHAapPYLIEHUA. 3aTeM OHM KITacCUULIMPYIOTCS MO CBOEMY cofepXaHuto. M HakoHew, AenaeTcs BbiBOA O TOM,
Kakme M3 HUX MMEKT TEHOEHUMIO K POCTY, a KakMe - K COKpalleHuto. Ha ocHoBe MOyyYeHHOW CTaTUCTUYECKOW
MHGOpMaLMM NPOBOAUTCS HAYYHbIA MOUCK NPUYUH, MOPOXAALNX YKa3aHHbIE TEHAEHLMN.

KnubepHeTnyecknin mMetog - 3TO MpPUEM, MO3BOMSIOWNA C MOMOLLBD CUCTEMbI MOHSITUM, 3aKOHOB WU
TEXHUYECKUX CPEACTB KMOEPHETMKM MO3HATb rOCYAapCTBEHHO-NMPABOBLIE ABMEHUS. BO3MOXHOCTN KMOEPHETUKM
He CBOAATCA NUWb K BO3MOXHOCTSIM €€ TEeXHUYECKMX CpencTB (KOMMbiTepoB M T.M.). nybxe nosHaTtb
rocygapCTBEHHO-MPABOBbIE 3aKOHOMEPHOCTM MOXHO W MpU COAEWCTBUM CUCTEMBI €€ MOHATUA (ynpaBneHue,
MHdopMauns, 4BONYHOCTbL MHpopMauum, npsimas n obpaTtHas CBsA3b, ONTMMANIbHOCTb U Ap.) U TEOPETUYECKMX
naewn (3akoH Heobxogumoro pasHoobpasus u T.n.).

MaTtemaTnyeckuin MeTod - 9TO COBOKYMHOCTb MPUEMOB  OMEPUMPOBAHWS C  KONMYECTBEHHBLIMU
xapaktepuctukamu. Ewe M. KaHT 3ameTun, 4To B "KaXXOOM 3HaHUW CTOSIbKO MCTWUHBI, CKOSIbkO MaTemMaTtuku". B
HacTosiLLlee Bpems MaTemaTudeckme MeToAbl MPUMEHSIIOTCA He TOMbKO B KPUMWHANMUCTUKE wnu cygebHown
3KCMepTM3e, HO N MpU KBanMdUKaUUM NPEecTyniieHni, U B NPaBOTBOPYECTBE, U B ApYyrMx cdepax npaBoBON
OENCTBUTENBHOCTY 1 T.M.

4. MoxHOo BbiAENUTL OBa MeTOoAda, KOTOpble OTHOCATCA K YacTHOMPAaBOBbLIM, SBMSAOLWMMCA Cyry6o
IOPUANYECKUMU: OPMarbHO-HOPUANYECKUA 1 CPaBHUTENBHO-NPABOBOMN.
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dopmanbHO-IOpPUANYECKMI MEeToA, NO3BOMSAET OonpefensTb lopuanyeckue MOHATUA (Hanpumep, Takue
cneumanbHble OpUaNYECKUE TEPMUWHbl, KakK CyLLeCTBEHHbI Bpen, lopuauveckoe NuUo, TSKKMe TerecHble
NnoBpexaeHus, cMaryaroLLme BuHy ob6CcToATenbCcTBa M T.4.), BbIABMAATL UX MPU3HAKKU, MPOBOAUTL Kraccudukaumio,
TONKOBaTb CoAepXaHue MpaBoOBbIX NpeanucaHvun n T.n. Ero cneumduryeckon 4yepton siBNSETCs OTBReYeHue oT
CYLLHOCTHbIX CTOPOH NpaBa. 3agava, KoTopas npuv 3TOM CTaBWUTCS, 3aKM4YaeTcsl B YSICHEHUN U OObSCHEHUU
OENCTBYIOLLEro 3aKOHOOATENbCTBa, B €ro CUCTEMaTUYECKOM W3MOXEHWA W UCTOMKOBaHUWM AN  uenew
NpPaBOTBOPYECKON U MPaBONPUMEHUTENBHOW NPaKTUKN.

Mosatomy B copepxaHue copmanbHO-IpUMANYECKOro MeToda BKIOYEHbl 3akoHoAaTenbHasd TexHWKa W
npuMeMbl TOMKOBAHUS HOPM MpaBa, PaBHO KaK M U3y4yeHue Tex (PaKTOpoB W YCMOBUIA, B KOTOPbIX OEWCTBYIOT
AaHHble HOPMbl U KOTOPbIE 0Ka3blBalOT BNUSHWE Ha UX Npupoay.

PaccmatprBaembli METOA COCTOMT B WMCCNEAOBAHUM MCNOSMb3yeEMbIX B NpaBe KaTeropuw, AeduHULNR,
KOHCTPYKUMIA creunansHo-topuandeckumm npuemamu. OH faeT BO3MOXHOCTb [AeTalnbHO MU3Y4UTb TEXHUKO-
IOPMONYECKYIO U HOPMATMBHYHO CTOPOHbI NMpaBa U Ha 3TON OCHOBE NPOdECCUOHarbHO 3aHUMAaTbLCS LPUANYECKON
OEeATeNbHOCTbIO.

CpaBHWUTENBHO-NPABOBON METOA MNO3BOMSET COMOCTaBUTb pasfuyHble NpPaBOBble CUCTEMbl NUOO KX
OTAENbHbIE 3MEMEHTbI - 3aKOHbI, OPUONYECKYIO MPAKTUKY U T.4. - B LENsiX BbIABNEHUSA UX OOLLUKMX U OCOBEHHbIX
cBoucTB. CpaBHMBas, Hanpumep, NpaBoBble cUCTEMbI [epMaHnm n Poccun, Mbl y3HaeM, YTO MeXay HUMWU ecTb
HeMarno TOXAECTBEHHOrO, HO €CTb U OnpeAerneHHble Pasnuyuns, NPUCyLLne UM NCTOPUYECKN.

[aHHbIn MeTod MCNonb3yeTcs B WCCMNELOBaHWM pasfMyYHbIX MPaBOBbIX CUCTEM (MaKpOCpPaBHEHMWE) MU
OTAENbHbIX 3MEMEHTOB NPaBOBbIX CUCTEM (MWMKPOCpPaBHeEHWE). K aMnuMpuyeckoMy CpaBHEHUKO OTHOCUTCS
rmaBHbIM 0Opa3oM MMWKPOCPaBHEHME - COMOCTaBMEHME M aHanu3 MpaBoOBbIX aKTOB MO JIMHWM WX CXOACTBA U
pas3nuuusi, a Takke NpakTUKU X NPUMeEHeHUs. B NpaBoBoOM Hayke cpaBHUTENBHO-NPABOBON METO NCMONb3yeTcs
npexae Bcero npu M3yvYeHun 3akoHogatenbcTea AByX unu 6onee rocygapcTs.

MeTogobl OCOBGEHHO BaXHbl Ans Teopuu rocygapctea W npaea, MBO pJdaHHas Hayka sBnseTcd
METOOONOrMYECKON MO OTHOLWIEHWUIO K APYrMM OPUOUYECKMM Haykam, KOTOpble €€ WCMOomnb3ylT B CBOEW
3BOSIOLMN.

MeTogonorns npaBoBbIX MCCedoBaHWN, anpobrpoBaHHas MOMUTUKO-MPaBOBOW MNPaKTUKOW, obragaet
foraTbiM cogep)kaHuem U COCTOUT MO KpavHen mepe u3 HECKONbkux BeTBen. [oaTomy npeyBenuvyeHne Kakou-
nnbo ogHOM U3 HUX TauT B cebe ONacHOCTb CHMXEHUS MNO3HaBaTENbHOro NoTeHUMana Hay4yHoro 3HaHus 1 rposuT
06epHYTbCA BO3HUKHOBEHNEM KPU3WUCHOW CUTyaL MmN B HaykKe.

Opyrmmn cnosamu, npu uccrnefoBaHUM rocyAapCTBEHHO-NPaBOBbLIX SABAEHWA HEOBXOAMMO MCXOAUTb U3
MHOroacnekTHOCTU BbITWA, NocrnegoBaTenbHO NPUMEHSAS TakoW MPUWHLUMM HAyYHOro MO3HaHWS, Kak nropanuam.
bnarogaps nnwopanucTnyeckomy nogxogy K M3yvyeHuro Hamboree obLmnx 3akOHOMEPHOCTEW BO3HWKHOBEHWUS,
pa3BuTUA N OYHKLUMOHNPOBaHWSA rocyAapcTBa U Nnpaea Teopusi Co3aaeT CUCTEMY 3HaHUIM, B KOTOPOW OTpaKaroTcs
00BEKTMBHbBIE AaHHbLIE O pearibHOM NOMUTUYECKON N MPaBOBOMN XMU3HW.

§ 5. CooTHOLIEHMe TeopUn rocypapcTBa U NpaBa ¢ APYruMu Haykamu

MHoroobpasne AeNCTBUTENBHOCTU M OOLLECTBEHHOW MPAKTUKMA ONPedenurio MHOrOMSIaHOBLINM XapakTep
YenoBEeYEeCKOro MbllWfeHns, pasHble obnactM HayyHoro 3HaHus. CoBpemeHHas Hayka - 4pesBblMalHO
pa3BeTBNEHHAasA COBOKYMHOCTb OTAErbHbIX HaydHbIX oTpacren. HaydHble gncumnnuHel, obpasylowme B CBOEW
COBOKYMHOCTM CUCTEMY HayKu B LLEfIOM, YCIOBHO MOXHO Noapasfenutb Ha Tpu 6onblume rpynnbl:

1) TexHM4eckne (HanpuMep, MeEXaHuKa);

2) ecTecTBeHHbIE (Hanpumep, pusnonorms);

3) rymaHuTapHble (M, Kak Ux eLle HasblBatoT, OOLLECTBEHHbIE, HAaNpUMEp, SKOHOMUKA).

Pe3kon rpaHn mexgy Haykamy HET, HEKOTOpble AWCUMMIMHBI 3aHUMAKT MPOMEXYTOYHOE MONOXEHME
(Hanpumep, KMGepHETHKA).

'ymMaHWTapHble Hayku M3yyaroT OOLLEeCTBO, YernoBeka, couunanbHble OTHOLUEHUA W WMHCTUTYTbI, (OOpMbl
00LEeCTBEHHOIO CO3HaHWS, MbILLIEHNE 1 T.M.

KOpuounyeckne Haykm - 4acTb TyMaHWTapPHbIX HaykK, MOCKOMbKy roCy4apCTBO W MpaBO SABMASOTCH
coumanbHbIMU MHCTUTYTaMn. B cBoo odepenp, opuanyeckme Hayku MOXHO NoapasfgenuTb Ha cneayowmne Buapl:

Teopus rocygapcTsa v npasa;

NCTOPUKO-MPaBOBbIE HAayKW (MCTOPUS rocyaapcTBa M Npasa, UCTOPUSt MONTUTUYECKMX U MPABOBbLIX YYEHUI);

OTpacneBble OPUANYECKME HAYKN (KOHCTUTYLMOHHOE, TpaXKgaHCKoe, aAMWHUCTPaTMBHOE, YroJIOBHOE,
hUHaHCOBOE, rpaXXaaHCKo-NpoLeccyanbHOe, YrofoBHO-NPOLIECCyanbHOe Npaeo U T.M.);

npuKnagHble Haykn (KPpUMWHANMUCTUKA, KpUMUHOMorus, cyaebHas cratuctuka, cygebHas meguuuHa,
cyaebHas ncuxornorusi, npaBoBas kKubepHeTuka v T.1.).

Teopuss rocygapctsa M MpaBa, HaxodsdCb B CUCTEME FYMaHWUTAPHbIX HayK, TECHO B3aMMOOENCTBYET C
dunocodmren, NOANTONOIrMEN, SKOHOMWUYECKON TEOopuewn, COLMOSIOrMEN, MCUXONOrven, 3TUKOW, WUCTOPUEN,
negarorvkon u T.4. (cm. cxemy 2).
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Cxema 2

BUIE HAYK

EcTecTBeHHBE
HayKM <—————-

TexHuUecKue
HAyKU Lmmmm—

I'ymaHMTapHEE
(oBulecTBEHHBE)
HayKU

Opunnueckue

dusocodus

HayKMU

\ Ncropus

/ \

NonmuTonoTrmsa \

Teopusa
rocynapcTBa
1 npaea

CoumoJsiormusa

DKOHOMMKA

VcTOopMKO-—
IIPaBOBEE
HayKMU

n Opyrue

OTpacJieste
HayKU

[TpukIIa OHEIE
HayKM

Tak, ¢ nomoLybo urnocodun BblipadbaTbiBalOTCH MUPOBO33PEHYECKME MO3MLMU TEOPUM roCydapcTea U
npaBa, B pesyfnbTaTe 4ero nocrnegHss BoopyXaeTcd oblwen MeTogorniorMen Mno3HaHus rocygapCTBEHHO-
NpaBoOBOW AENCTBUTENBHOCTU. Hay4yHoe no3HaHue rocygapcrea v npaBa TpebyeT ncnonb3oBaHms prnocodckmx
NnonoXxeHu o obLLMx 3aKkoHaxX pas3BUTUSA NPUPOAbI, OOLLECTBA U MbILLSIEHNS.

Teopusas rocygapctBa WM npaBa BeCcbMa aKTMBHO MCMoOnb3yeT dwunocodckme (Bceobwimne) meToabl:
MeTadu3nKy 1 OuanekTuky; KaTteropum u noHATMA unocoumn: CyLLHOCTb U BNeHWe, cogepxaHue u dopma,
BO3MOXHOCTb U HEOOXOOMMOCTb, MPUYMHA U CreacTBMe, CUCTEMA U CTPYKTYpa, LeNnoe U YacTb, Lenb U CPeAcTBo,
3agava 1 pyHKUUS, MEXaHU3M U pa3BuTMe, cBoOOAa U OTBETCTBEHHOCTb M T.4.

B cBolo oyepenb, Teopus rocydapcTsa U npaeBa AaeT KOHKPETHbI MaTepuan o rocygapcTee v npase Ans
LWMpOKMX cpunocodckmx obobuiennn. Oaxe coumanbHas dunocodpums B geTansx He uccnegyetr OaHHble
WHCTUTYTbI, @ 3aUMCTBYET UHdopmaumio 06 nx npupoae n cneumdunyecknx ocobeHHOCTSIX B TeEOpUM rocyaapctea
1 npasa.

Vicnonb3yst AaHHble MONUTOMNOrMKU (HaykM O MONMTUKE M MOJIMTUYECKOW XU3HW), TEOpUs rocyaapcrea u
npaBa paccMmaTpuBaeT rocydapCTBEHHO-MPABOBLIE SIBMEHUS B KOHTEKCTE MOMUTUMYECKOW cpedbl. Hanpumep,
aHanMampys rocy4apcTBO Kak COCTaBHYK YacTb MOMIMTUYECKON CUCTEMbI HapsiAy C APYIMMU ee 3rieMeHTaMu -
NapTUsSMn, ABWKEHUSMUN U NHBIMU OOLLECTBEHHBIMU 0ObEeOMHEHMSAMU, MOXHO ropa3go nosfHee u rmybxxe No3HaTb
CYLLIHOCTb rocyfapcTBa, ero MECTO U pOsb B MONMMTUYECKON OpraHnsauumn obecTsa.
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C apyroi CTOpPOHbI, MOMUTONOMMA Nogyac Ucnonb3yeT TeopeTnyeckne BbiBOAbI M 0606LLEeHNs, CBA3AHHLIE
C TakKMMU couManbHbIMU MHCTUTYTaMU, KaK rocydapcTBO M MpaBo (MOHATME, Mpu3Haku, opmbl U OYHKUUK
rocygapcTBa, COOTHOLLEHUE MONTMTUYECKOTO U rOCY4apCTBEHHO-NPaBOBOr0 PEXMMOB U T.1.).

Mexnay Teopuen rocyaapcTea M npaBa M 3KOHOMUYECKOW Teopuen, COLMONornen, NCuxonornen n NHbIMm
ryMaHUTapHbIMW HayKaMu Takke cyllecTBYeT TecHas cBa3b. OHM B3avmooboraiwjatoT gpyr gpyra, npyMeHsis
3a4acTylo kak obLuMe, MexaucumuniMHapHble NoHATUS - obLiecTso, 6naro, MHTepec, COBCTBEHHOCTL, AENCTBIE,
noesefeHne, OTHOLLEHME U T.A4., Tak U Cyrybo creumnanbHble - rpaXgaHcKoe oOLecTBO, NpaBo COOCTBEHHOCTH,
npaBoMepHoe noesefeHne, NPOTUBO3AKOHHbIN MHTEPEC, NPON3BOACTBEHHbIE OTHOLLIEHWS U ap.

B cucteme topuanyecknx Hayk Teopusi rocygapctea M npaea 3aHMMaeT ocoboe mecto (cM. cxemy 3).
OO HOCTL TEOPUM rocyAapcTBa M NMpaBa U UCTOPUKO-NPABOBLIX HAyK COCTOMT B TOM, YTO OHM paccMaTpuBaroT
rocygapcTBo M NpaBo B LIENOM, kak Obl He MMesi rpaHuL BO BPEMEHW B MO3HABATENbHOW OeATENbHOCTU.
Pasnuune BbipaxaeTca B TOM, YTO MCTOPMKO-MPaBOBbIE HAyKM U3y4aloT MPOLECC pasBUTUSA rocyapCTBEHHO-
NnpaBoBbIX (OPM B XPOHOJIOTMYECKOM Mopsigke, T.e. MPUMEHSIIOT MPENMYLLECTBEHHO WCTOPUYECKUA METOA.
Teopus xxe aaeT 0606LLEHNE 3TMX MPOLIECCOB, UCCreayeT CyLHOCTb rocyaapcTea U npaBa, 3aKOHOMEPHOCTU MX
(PYHKUMOHNPOBAHUS U T.M., T.€. MPUMEHSIET NPENMYLLIECTBEHHO JTOMMYECKUIA METOZ, (NMOrM4ecknii MeTog - 3TO TOT
KEe UCTOPUYECKUIA METOA, HO OCBOOOXKOEHHbLIN OT BCEr0 Cry4anHOro 1 HecyLeCTBEHHOrO).

Cxema 3
CUCTEMA
OPUINMYECKUX HAVK
Teopusa

ToCynapcCTBa

u npasa
VicTtopusa
IIPaBOBEIX YyUEeHUN
KoHCTUTYLUMOHHHOE VcTOopUKO-—
npaBo IpaBOBEIE
HayKM
I'paxnaHckoe
npaBo
NcTopusa
OTpacieste rocymapcTBa M OpaBa
HayKM —
YTOJIOBHOE n gpyrue
npaBo
AODMVHMCTPATMBHOE [TpuKJIa OHEIE
npaBo HayKM —
n gpyrue
Kpnmrua-— CynebHad Opunmrueckasd [lpaBoBasa
JIMCTUKA MeIOuLVHA [ICUXOJIOTUA CTaTUCTUKa

Mo OTHOLWEHMIO K OTpacneBbIM HPUOAWYECKMM HaykaM Teopusl rocydapcTBa WM MpaBa BbICTyNaeT Kak
obobuwarowasn kateropusi.

Bo-nepBbix, OHa wu3y4yaetr Haumbonee oOWME 3aKOHOMEPHOCTM pPas3BUTUA U (YHKLUMOHUPOBAHUSA
rocygapctea u npaea. [lpegmet >xe nobOON OTpacreBOM HaAyKM CBHA3aH NWWb C ONpedeneHHon cdepon
00LEeCTBEHHBLIX OTHOLLEHUI, C paMKaMyn COOTBETCTBYIOLLEN OTpacrnv npasa.

Bo-BTOpbIX, TEOpWsi rocygapcTBa M npaea uccnegyer oblime Ons BCeX OTpacneBblX Hayk npobnemsbl
(HopwmbI NpaBa, NPaBOOTHOLLEHMS!, CYOBEKT NpaBa, NpaBOHapYLUEHWNE, OPUONYECKYIO OTBETCTBEHHOCTb U T.4.).

B-TpeTbux, oHa urpaeT METOL4ONOMMYECKYI0 pOsb B FOPUCMIPYAEHLUN B LLEMNOM.

BmecTe ¢ Tem Teopus rocygapcteBa u npasa dOPMUPYET CBOWU BbIBOAblI B TECHOW CBSI3N C OTpacneBbIMU
Haykamu, MCXoauT M3 (PakTUYECKOro matepuana, COoAepXalleroca B HUX, npussBaHa obobliaTb OTpacreByto
Hay4HYI0 UHopmMaLuio.
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BsavmopencTeme xe Teopuu rocygapctea M npaBa C MPUKNagHbLIMW Haykamu B 3HAYUTENLHOW Mepe
ABNSIETCA OrnocpeaoBaHHbIM, OCYLLIECTBMASIEeMbIM Yepe3 OTpacneBble Hayku O rocygapctse u npase. OgHako
Hernb3s He BMAETb M TOro, YTO B OnpedeneHHOM obbemMe BO3MOXHO NPSIMOE MCMOMb30BaHWe MpUKIagHon
Hay4yHOW nHpopmaLmn (Hanpumep, Npu ynotTpebneHun aaHHbIX cyaebHon CcTaTUCTUKN).

Taknum 06pa3om, 0COBEHHOCTU TEOpUN rocy4apcTBa U NpaBa Kak Hayku COCTOAT B TOM, YTO OHa SBMSETCA:

rymaHuTapHoOW, npeaMeT KOTOPOW COCTaBMAT OOLLECTBEHHbIE SBMEHMS - FOCYy4apCTBO M NPaBo (3TVM OHa
OTNNYaeTCHa OT TEXHUYECKUX N eCTECTBEHHbIX HayK);

NOMUTUKO-IOPUAMYECKON, U3yYalolWwen Takue couunanbHble WHCTUTYTbl, KOTOpble HENOCPEACTBEHHO
OTHOCATCS K roCyfapCTBEHHO-MPaBOBON cdepe OOLLEeCTBEHHOW >XWM3HWM (3TMM OHa OTNMYyaeTcs OT ApYyrux
ryMaHUTapHbIX HayK);

TeopeTU4eckon, wusydvatollen Havbonee obliMe 3aKOHOMEPHOCTW rocygapctea M npaea (3TUM OHa
oTnu4aeTcsa oT APYruxX IpUANYECcKUX Hayk). o cpaBHEHUIO Co crneunanbHbIMU PUANYECKUMIN HayKaMKn Teopus
rocygapcTsa 1 npaBa U3y4aeT rocyaapcTBO M NPaBo B LENOM (KakK U MONTOXEHO Teopuun).

Teopusa (rpeu. theoria - HabnogeHve, uccnegoBaHue) - 3TO cUCTeMa PYyKOBOOALUMX MAEN TOW UMM MHOM
OTpacnu 3HaHWs, cucTeMa MPUHLMNOB, YTBEPXOEHWA OTHOCUTENIbHO HEKOTOporo obbekTa peanbHow
OencTBUTENLHOCTU. Teopusi - Bcerga 0OOOLLEHHBIA OMbIT, COBOKYMHOCTb 3HAHUA O TOM UMW MHOM SIBNIEHUM B
Xo[e ero passutus. Teopus - 3T0 cUCTEMa 3HaHWUI O BHYTPeHHeln npupoge sieneHmn. OHa He nNpocTo ukeupyet
ABMEHNS U MX NPU3HAKKM, a NO3HAET, KAKUMW OHU OOMKHbI ObITb COrMacHO CBOEN CYLLHOCTW.

§ 6. Ponb Teopum rocyaapctea v npasa B (oOpMUPOBaAHUUN NPABOBOM KYNbTypbl COBPEMEHHOro opucTa

Teopusi rocygapctBa M npaBa - OAHA W3 HEMHOMMX HOPUOUYECKUX HayYHbIX OWCLMNINH, KOoTopas
HenocpeACTBEHHO CBsidaHa C (YOPMUPOBAHNEM MPOdEeCCUOHANbHOMO NPaBOBOrO CO3HAHUA y cTyaeHTa. MIMeHHo
C npenofaBaHMs TEOPUM HauMHaeTCs 3aknagka dyHAamMeHTa UHAMBUAYanbHOW NpPaBoOBOW KynbTypbl OyayLuero
topucTta, hopMMpPOBaHMS Y HEro HaydHoM 6asbl HPUONYECKOrO MUPOBO33PEHUA U FNYOOKOro yBaXKeHUs1 K NnpaBy
KaK K Benu4yaniien coumanbHOM LEeHHOCTMU.

VIMeHHO npu npenogaeBaHWM TeopuM rocydapcTBa M NpaBa MepefalTcsl OCHOBHblE  OOCTUMXKEHWUs!
NOMUTUYECKOW N NPaBOBOW MbICMN, CUCTEMA NOHATUN, NO3BONsALWAaa cBOBOAHO N yBEPEHHO OPUEHTUPOBATLCH B
topugmndeckon cpepe. Teopus rocygapctea 1 npaea gaet obyvyaeMbiM NepBUYHbLIE NPeAcTaBneHns 06 OCHOBHbIX
MOHATUAX topucnpygeHummn, 6e3 KOTOpbIX HEBO3MOXHO YCBOEHME KOHKPETHbIX 3HaHW/A OTPacneBbiX U WHbIX
IOPUANYECKUX OUCLIMNINH.

M3BecTHbIN TeopeTuk npaea cyabsi n3 CLLUA Onueep Bengen Xonmc ckasan: "Teopust urpaeT BaKHENLLIYIO
pornb B npaBe, NOAOOHO TOMY Kak apXUTEKTOp SABMSETCS CaMblM [MaBHbIM NULOM AfS BCEX, KTO NpuHUMaeT
yyactme B cTpoutenbctBe goma". A npodeccop npaea lMNonb ®peHa 3ameTnn, UTO "cambli MONE3HbIN Kypc Mo
TEopuM npaBa: MMEHHO U3 HEro s MOYepnHyn Uenbi psa NPUHUMNMAanbHbIX NPaBoBbIX MOMNOXEHWN, UMELL X
LUMPOKOE MPUMEHEHMNE".

I.B. JlenbHuuy, Hemeukomy dunocody, maTemaTuky, UMKy, NpuUHaanNexut adopusm, COrfacHo
KOTOPOMY MaTeMaTuKM onepupyloT uudpamy, a pUCTbl - NOHATMAMM. HOpuandeckme MNOHATUS He ecCTb
OTOpBaHHblE OT XW3HW MNyCTble abCTpakuMu, OHM B CXKaTOM BuOE BbIpaXKaloT pearibHOCTb, KOHKPETHble
obLecTBeHHble OTHOWEHUS. MogobHO TOMY Kak B MaremaTuke HEeBO3MOXHO MPOM3BECTM kakue-nnbo pacyethbl
6e3 3HaHMA Tabnuubl YMHOXEHUS, TaK HEMb3A U3YyYnTb W MOMUTMKO-NPaBOBYIO XWU3Hb, HE Bragest OCHOBHbLIMM
IOPUANYECKAMU NOHATUSMMU.

KauecTBeHHOE 3HaHME WCXOOHbIX MOHATMI TEeopwuM rocygapcTBa U MpaBa NO3BONUT OByyaeMbiM Ha
npakTMke BEpHO KBanuduumpoBaTb MNOMUTUYECKME U MpPaBOBblE CUTyauuu, C Hay4YHbIX MO3UUWMA OaBaTb
NPaBUbHYI0 OLIEHKY CIOXHbIM FOCY0apCTBEHHO-MPaBOBbIM SBMEHUSM OOLLECTBEHHON XXWM3HWU, BCKPbIBATb WX
MOAMWHHYIO CYLIHOCTb, MOHUMATb MX couuarnbHOe Ha3HayeHue. Takum obpas3om, 3Ta Hayka HernocpencTBEHHO
yyacTtByeT B hOPMUPOBaHMKN NPOdPECCUOHASTBbHBIX KayecTB ByayLLmx OpUCTOB.

Mpoben B 3HaHUM maTepuana no Teopun rocygapcTea v npaea, T.e. MOHATWI, NPUHLMINOB U UAEN, BECbMa
CYLLLECTBEHHO CKa3blBaeTCA Ha obLiemM ypoBHE MOATrOTOBKM CTyAEHTa M HEeCOMOoCTaBMM C NPoOernoM B 3HaHUK
MaTepuana no kakom-nnbo otpacnesou opuandeckonm Hayke. Ewe K.A. MenbBeuni, dopaHuy3ckun cdunocod,
3aMeTW, YTO 3HAHME HEKOTOPbIX MPUHLIMIMOB NErko BO3MELLIaeT He3HaHNE HEKOTOpbIX hakToB. K Tomy Xe, ecnu,
Hanpumep, He3HaHWEe KOHKPETHOW CTaTbW YTonoBHOro kogekca P® MOXHO ObICTpO BOCMOMHUTB, MpOYMTaB ee
TEKCT, TO HE3HaHWe NPWHLMMNOB, WAEW, IOPUANYECKMX KOHCTPYKLUUA HE BOCMOMHSIETCA Tak ObICTpo. JTO Bce
00Aa3bIBaeT BbiAENSATb 0OLLYI0 TEOPUIO FOCYyAapCcTBa U NpaBa B 0COObIN, HE3AMEHVMbIN 1 YPE3BbIYaNHO BaXKHbIN
npeamer.

KoHTporbHbIE BONPOChHI

. YTto Takoe Hay4Hoe 1 0ObigeHHOEe No3HaHME?

. UTo Takoe npegmeT 1 06BbEKT Haykn?

. Onpepenute npeaMeT Hayku Teopuu rocyaapctea 1 npaea.

. KakoBa cTpykTypa Teopum rocygapcTea v npasa?

. HasoBuTe MeToabl No3HaHMS TeopUM rocyaapcTea v npaea.

. YKaxute Mecto Teopumu rocyaapcTea 1 npaBa B cUCTEME APYriX Hayk.

. Packpowite ponb Hayku Teopum rocygapcrea v npaesa B oopmupoBaHumn bygyliero opucra.

NO OB WN -
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Mnaea 2. MIPOUCXOXOEHWE TOCYOAPCTBA U NMPABA
§ 1. O6Lwan xapakTep1cTUKa BNacTu JorocyaapcTBeHHOro nepuoaa

YuntbiBasi, 4TO OOLLECTBO BO3HMKIO ropasdo paHblle rocyaapcreBa, HeobxoouMmo B Lensix Hambonee
NONTHOIro No3HaHuUA rocyaapCTtBeHHO-NMPaBOBbIX UHCTUTYTOB AaTb XapakKTepPUCTUKY COLI,I/I&J'IbHOVI Bfactn n HOpM,
CYyLLIECTBOBABLUMX B NEPBOOLITHOM OOLLECTBE.

HesaBucumo ot TOro, Kak CoBpeMeHHble y4eHble OTHOCATCA K rpagaumm UCTtopuyeckoro npouecca, HUu 'y
KOro B obLemM-TO HET COMHEHWI B TOM, YTO HavarnbHbIM 3Tanom 3TOro npouecca 6bin NepBoOObLITHOOBLNHHbIN
CTPOM, OXBaTblBaKOLWMIA OrPOMHbIA OTPE30K BPEMEHU OT MOABNEHUA Ha 3emne 4yernoBeka [0 CTaHOBIEHUS
nepBbIX KMaccoBblX OOLECTB M rocygapcTB, a Takke OObIMHO COMyTCTBYHOLEr0 MM BO3HUKHOBEHMS
YNOpsiA0MEHHOW MUCbMEHHOCTH.

MepBOOBLITHOOOLMHHBIA CTPON Obin camMbiM AAUTENbHBIM NO BpeMeHu (bonee MunnvoHa feT) atanoMm B
nctopumn 4yenoseyectsa. OnNpedenuTb €ro HWKHIOK paHb CKOMbKO-HMOYAb TOYHO Henerko, mbo BO BHOBb
OOHapyXmBaeMbIX KOCTHbIX OCTaHKax HalMX Aarekux npegkoB OOMbLUMHCTBO CleunannucTtos BUAUT TO
npegyenoBeka, TO 4enoBeka. B 3aBMCMMOCTM OT 3TOW OUEHKM npeobnagaroliee MHEHWe MeHsieTcs. B
COBPEMEHHbIV NEPUOA OLHMU YYEHbIE CUMTAIOT, YTO OPEBHENLLNIN YENOoBEK (a TEM cCambiM 1 NepBobbITHOE, ANKoe
obuiectBo) Bo3HMK okono 1 - 1,5 mMnH. NeT Hasag, opyrve uccrnegoBaTeny OTHOCAT ero nosiefieHune Kk 6onee
nosgHemy BpeMeHU. BepxHsasa xe rpaHb NepBoObITHOOOLLMHHOMO CTPOsI kKonebneTca B npegenax nocneaHnx 5 - 6
ThIC. NNET, pas3nNnyasiCb Ha pasHbIX KOHTUHEHTax. B A3un 1 Adpuke nepeble rocygapcrea CroXunucb Ha pybexe
IV 1 lll TeicsyeneTnin oo H.3., B AMepuke - B | TbicaYeneTun H.3., B APYrMxX 4acTsax 3eMHOro Lwapa - elle nosgHee
(B.I. Anekcees, A.W. MNepLunwy).

JTioboe obuwiectBo npegcraensetr cobow CBOEro poga LENOCTHbIM CouManbHbIi opraHM3M (cuctemy),
KOTOPbIA OTNMYaeTcsa TOWM WU MHOM CTEMNEeHbH OpraHM30BaHHOCTU, YPErynMpoOBaHHOCTU, YMOPSO40YEHHOCTU
0OLLECTBEHHBIX OTHOLWIEHWA. M3 3Toro crnegyert, 4TO ANA Kaxgoro oOuiecTtBa XapaKTepHbl onpenereHHas
cucTeMa ynpasneHus (couunanbHas BracTb) U PerynmpoBaHMsa NOBEAEHNEM IOAEN NPY MOMOLLM OnpeaerneHHbIX
obwux npasun (couunanbHbIX HOPM).

Kak Tonbko nosiBnsieTcs obwecTBo, cpasy e BO3HMKaeT NOTpeBHOCTb B ynpaBneHun. Kaxabii otaenbHbIv
yneH obiectBa MMen CoOCTBEHHbIE NHTEPECH!, 6e3 cornmacoBaHMs KOTOPbIX 0BLEeCTBO HE MOTTIO CyLLECTBOBaTb,
Tak Kak UMEHHO WHTEPECHI BbICTYNalT peLlaroLLmnM ANYHOCTHBIM perynaTopoM. [Ons obecnevyeHnss HOpMarbHOM
XKN3HeOEesaATeNbHOCTU, NMPOrPECCMBHOIO PasBUTUS CoLManbHbIX CBA3eN TpebyeTcss 06beauHNTL 3TU MHTEPECH! Ha
obuwee 6Gnaro. Ho coeanHMTe MOXHO NUWb MPU COYETaHUM BO MHOIOM WHAMBUAYANbHOW BbIroAbl (NUYHOrO
MHTEepeca) C coumanbHOW BbIrogon (OOLEeCTBEHHbIM MHTEpecoM). Takoe coeguHeHue LOCTUraeTcst rmnaBHbIM
obpasom nuwb Gnarogapsd CywecTBOBaHUIO B obLiecTBe npaBun noBefeHus (HOpM) M BnacTtu, kotopas Obl
npoBoAua B XM13Hb 1 0becreyvnBana HasBaHHblIE HOPMbI.

[nsa nepBoObITHOOOLLMHHOIO CTPOS ObINM XapaKTepHbI CReayroLme YepTol:

Hanuyne NVWb NPUMUTUBHBLIX OPYAUA U HECMOCOOHOCTb YernoBeka 6e3 NomoLLM BCEro poda BbDKWUTb U
obecneunTb cebsi nNuwen, oaexaon, xunuwem. Ho gaxe paboTasd COBMECTHO, KOMNEKTUBHO, foAN HE MOIMU
npoussectn 6onblie, Yem notpebnanu. Noatomy B Takom oOLiecTBE He ObINO M3NULLKOB NPOAYKTOB, HE ObINO
YacTHOM COOCTBEHHOCTU M, COOTBETCTBEHHO, pasfdeneHuss Ha GedHbiXx U BoraTbiX; SKOHOMWYECKM BCe Obinv
paBHbI;

3KOHOMMYECKOE paBeHCTBO 0OYCrNOBNMBANO U NONMMTUYECKOE paBeHCTBO. Bce B3pocnoe HaceneHue poaa -
N MY>KYMHbI, N XKEHLLMHbI - UMENM NPaBo y4acTBOBaTb B OOCYXOEHUM 1 peLleHnn noboro Bonpoca, CBA3aHHOTO C
[esaTenbHOCTLIO poaa.

OOwecTBeHHas (coumanbHasl) BnacTb, CyLIeCTBOBaBLUAs B AOroCcyaapCTBEHHbI nepuog, obnagana
crneayLwmMmM rmaBHbIMY YepTamu. Ta BracTb:

1) GasnpoBanacb Ha CEMENHbIX OTHOLUEHMAX, MO0 OCHOBOW opraHu3aumm obwecTtBa Obin pod (pogosas
obwuHa), T.e. obbegnHeHne nogen No AeNCTBUTENBLHOMY MW NpeanoriaraeMoMy KpOBHOMY POACTBY, a Takke
obWwHoCcTM MMylecTBa 1M Tpyda. Pog dopmupoBancst B nepuof, Korga Ha cMeHy 6ecnopsgoyvHbIM MOMOBbIM
CBSI35IM MpuLUMa CeMbsi, OCHOBaHHasl Ha KOMMEKTMBHOM, a MOTOM M Ha NapHoM Opake. Kaxabin pog BbiCTynan B
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KayecTBe XO35IMCTBEHHOW eAuHMLbl, COOCTBEHHMKA CPEACTB MPOU3BOACTBA, OpraHusatopa o6Llero TpyaoBOro
npouecca. Poabl o6pa3oBbiBann 0Oonee KpynHble 00beavHeHus (dpaTpun, MNAeMeHa, COH3bl MreEMEH).
Mockonbky pof (pogoBas obLyMHa) urpan peLuaroLLylo posib B XKM3HM NepBobObITHOrO obLecTBa, AaHHAsA anoxa
Tak U cTana HasblBaTbCs - "NepBOOLITHOOOLLMHHBIA CTPOK", @ ero couumanbHas opraHusaumsi - poaoneMeHHON.
CnepoBaTenbHO, couunanbHasi BRacTb pacrnpocTpaHsinacb TONMbKO B paMKax poda, BblpaXkana ero BOM U
©asupoBanachb Ha KPOBHbIX CBSA3SIX;

2) Obina HEeNoOCPenCTBEHHO OOLLECTBEHHOW, CTpournacb Ha Hadanax MepBOObLITHOM AeMoKkpaTuW, Ha
YHKUMAX camoynpaBneHus (T.e. CyObekT U 0ObeKT BracTu 34eck coBnaganm);

3) onupanacbk Ha aBTOPUTET, yBaXXeHue, TpaguLummn YrneHoB poaa;

4) ocyuwiecTBnsnacb kak o6LecTBOM B LiENOM (podoBble cobpaHusi, Beye), Tak U ero npeactaBUTENsIMMI
(cTaperwmnHamMn, coBeTamu CTapenllMH, BOeHadanbHUKaMu, BOXOSAMMW, Xpeuamu U T.n.), KOTopble peluanu
Ba)KHEWLLNE BOMPOCHI XN3HeOesATEeNbHOCTN NepBOOLITHOrO obLLEeCTBa.

§ 2. O6wan xapakTepMcTUKa coumarnbHbIX HOPM AOrocyaapCcTBEHHOro nepuoaa

OcobeHHOCTLI0 coumanbHbIX HOPM B OrOCYAapCTBEHHbIM Nepuod SBNSoChk To, YTO OHW, NO CyTW Aena,
BXOAWUN B CaMy XXU3HeAeAaTenbHOCTb fofen, Bolpaxas n obecrnevmBas coumanbHO-3KOHOMUYECKOEe eONHCTBO
poAa, nnemeHu. 3To ObINO CBA3AHO C HECOBEPLUEHCTBOM OpYyAMIiA Tpyda, €ro HU3KOW NPOM3BOAUTENbHOCTbLIO.
OTtcioga npouvcTtekana Heob6XxoAUMOCTb B COBMECTHOM MpOXWBaHWM, B OOLLECTBEHHOW COOCTBEHHOCTM Ha
cpencTea NpoM3BOACTBaA U B pacnpeneneHmm npogykToB Ha OCHOBE paBeHCTBa.

MopgoGHble 0BCTOATENLCTBA OKasblBanM CYLLECTBEHHOE BNUSIHME Ha Mpupody Bnactm M HOPMbI
nepBobLITHOro obLecTea.

Ecnu »nBoTHble NOAYNHAKOTCA TOJNTbKO ouonorn4yecknm 3aKOHaM, TO 4esioBekK cTas 4YesloBeKOM NMoToMy, 4YTo
B [JOMOMHeHWe K OMOMorMvyeckum 3akoHaM Hayyuncs ewe u perynupoeatb cBoe nosepgeHune. OH m3obpen
O6U.leCTBeHHbIe perynaTtopbl, KOTOpblE XOTA U HEe YyCTpaHUIn ouonorundeckune 3aKOHbI, OAHAKO CyLWEeCTBEHHO UX
NOTECHUINN. Fpomap,Hoe 3Ha4eHne B 3TOM OTHOLUEHUU UMEeNN Takume couunarnbHble HOPMbI, KaK KylnbTOBble
putyanbl U obpagbl. OHM Npou3BENM MOUCTUHE PEBOMIOUMOHHBIE W3MEHEHUS B HEepPBHO-NCUXMYECKOW
OEeATENbHOCTN 4enoBeka W no3Bosnninm emy no CpaBHEHUIO C XMBOTHbIMU 6yKBaJ'IbHO NpbIrHyTb Ha HOBYIO
CTyneHb pa3BUTUA. COLLVIaJ'IbeIe perynaTtopbl gorocyaapCrtBeHHOro nepunoaa no3sonanm I'IepBO6bITHbIM noaam
0cBob0ANTL CBOW MCUXMYECKUIA NMOTEHUMan oT cTpaxa, TPeBOM nepen OKpy>KatoLMM MMPOM M HanpaBuTb ee Ha
Npon3BOOMTENBHYIO AeATenbHOCTb, CO34aBany YCroBMS Afs YCTaHOBNEHWs B oOwecTBe CTabunbHbIX, B
onpeneneHHon mepe npeackasyembiX U rapaHTUpoBaHHbIX OTHoweHun (T.B. KawaHuHa).

CoumanbHble HOpMbl NepBOOLITHOrO obulecTBa obecneymBan CyLEeCTBOBaHUE MpuCBanBaoLLEn
9KOHOMWKN W NPOAOIHKEHME pofa, perynvpoBanu onpegeneHHble Cnocobbl JOObIBaHWS MUKW U COXPaHSANuU
OpayHO-CeEMENHbIE OTHOLLIEHUS. DTN HOPMbl UMEHYKOTCS MOHOHOPMaMM, MOCKOSbKY OHW MO OOMbLIOMY CYeTy
BblpaXkanu rnaBHbI UHTEPEC ntogen Toro obLecTBa - BbbkMTb. ATOT MHTEpeC cobupan cunbl B obwecTee, aAns
TOro YTOObl NPOTUBOCTOSATL CTUXWUMU, PA3MNNYHBIM OMaCHOCTSAM.

MOHOHOPMbI BbICTYNanM n HopMamm OpraHn3aumMm CoLMarnbHON XNU3HW, U HOpMaMy NePBODBLITHOM Mopanu,
n putyanamm n T.n. Tak, eCTeCTBEHHOe pasgeneHne YHKUMIN B TPYAOBOM MpOLECCe MeXOy MYXYMHOW WU
JKEHLLMHOM, B3POCHbIM 1 pebeHKOM paccMaTpuBanocb OAHOBPEMEHHO M Kak NPOU3BOACTBEHHbIN 00Oblyan, U Kak
TpeboBaHMe HPaBCTBEHHOCTU, M Kak BENEeHNEe NepBOObLITHOM penurm.

CoumanbHble HOpMbI, CyLLIECTBOBaBLUME B JOrOCYAaPCTBEHHbIN Nepuos;

1) perynvpoBanu OTHOLIEHUS Mexay NgbMW, YTO CTano oTAMyatb WX OT HOPM HecouuanbHbIX -
TEXHUYECKUX, (DU3MOSNOTUYECKMX WU OPYIMX, KOTOpble PErynupoBanv WM perynvpyloT OTHOLUEHMS YeroBeka K
NpYMpoOdHbIM, MaTepuanbHbIM OObekTam, opyausam Tpyda u T.n. Tak, nepBobbITHbIE NOAKN, 3HAS, YTO HOYbIO B
XUnuLe NoHWwKaeTcs TeMnepartypa, crapanucb NogaepXKmBaTb OrOHb M B TEMHOE BpeMsi CyTOK. [lenas a1o, OHu
PYKOBOACTBOBANMCb HE COLUMAribHbIMU HOPMaMK, a CKOPee MHCTUHKTOM COXPaHEHWUS KU3HU U 300poBbs. Ho KTo
n3 copoguyen B 310 Bpemsa OygeT crnegutb 3a OrHeM, peLlanochb yXe Ha OCHOBE HOopMbl couunansHon (T.B.
KawaHuHa);

2) peanusoBanucb rNaBHbIM OOpa3oM B Buae oObiMaeB (T.€e. UCTOPUYECKU CIOXMBLUMXCH NpaBun
noBeeHns, BOLIEALINX B MPUBbLIYKY B pe3ynbTaTte MHOFOKPaTHOrO MPUMEHEHWUst B TeYeHue LNUTENbHOro
BPEMEHN);

3) cyuwlecTtBoBanu B MOBEOEHWM M B CO3HAHWM JIIOAEN, HE UMES, KaK MpaBuiio, MUCbMEHHON (OOPMbl
BbIP2XXEHUS;

4) obecneymBanvcb B OCHOBHOM CWIOW MPMBBIYKM, @ TakKe COOTBETCTBYHOLLMMU Mepamu ybexaeHus
(BHYLLEHUS) M MPUHYXOEHUSA (M3THAHWE 13 poda);

5) nmenn B kayecTBe BegyLero crnocoba perynupoBaHus 3anpeT (cuctemy Taby) Kak camblil NPOCTON U
3M1eMEHTapHbIN NpMem BO3OENCTBMS; NpaBa U 00s13aHHOCTU KaK TaKoBble OTCYTCTBOBaIM;

6) ObINM NPOAMKTOBAHbI E€CTECTBEHHO-NPUPOLHON OCHOBOM MpMCBaMBaroLLero obLiectBa, B KOTOPOM U
YenoBek SIBMANCH YacTbio NPUPOAHI;

7) BblpaXanu NHTEPEChl BCEX YIIEHOB poAa 1 NieMeHu.

§ 3. MpuynHbI U PopMbI BOSHUKHOBEHUA rocyAapcTBa
FocymapctBo - nonuTuueckass CTpykTypa ocoboro poja, BO3HMKWAs Ha OnpeferneHHoMm aTtane
00LLEeCTBEHHOIO pas3BUTUA U NpeacTaBnstolas coOon LeHTparnbHbI MHCTUTYT BNAcTW B NOSIMTUYECKON cucTemMe

KOHKpeTHOro obuiecTea.
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Bonpoc o npoucxoxgoeHuM rocygapctea  SIBMSETCSs LOUCKYCCUOHHBIM. O npuyMHax BO3HUKHOBEHUS
rocygapcTea roBOPUTCA B Pasfu4YHbIX Teopusix: Teororumdeckon (OoxecTBeHHast cura); LOroBopHou (cuna
pasyma, CO3HaHUs1); NCMXONOrnYeckon (pakTopbl NCUXUKM YenoBeKa); opraHnyeckon (Guonormdeckue dakTopbl);
MaTepuanucTM4eckon (coumanbHO-3KOHOMMUYEeCcKne akTopbl); Teopum Hacunus  (BOEHHO-MONUTUYECKUe
dhakTophbl) U T.4.

Takon nnopanuaMm MHEHUA OOYCNOBNEH CreaylWwUM: BO-NMEPBbLIX, Ha MPOLECC MNPOUCXOXKLEHUS
rocygapCTBEHHOCTM  OEWCTBUTENbHO  BNUSNNM  MHOrMe  pakTopbl:  COLMArbHO-3KOHOMWYECKUE, BOEHHO-
NnonuTUYeckne, MNPUPOLHO-KNMMaTUYeckne, WHGOOPMaLMOHHO-YNPaBeHYeckne, HPaBCTBEHHO-PENUIMO3HLIE,
HaLMOHaNbHO-UCTOPUYECKME, [OYXOBHO-KYNbTYPHbIE, 3KONOMMYeckne, MnCUXoNornyeckme w T.M.; BO-BTOpPbIX,
MbICIMTENW, Npeanaraslune obbsCHEHME STOMY NMPOLIECCY, XU B pa3Hble MCTOPUYECKME 3MOXM U, pasyMeeTcs,
ncnomnb3oBanu pasHbii 00bEM HaKOMMEHHbIX 4YEernoBeYeCTBOM 3HaHWRW; B-TPeTbMX, OObSCHAS npouecc
BO3HWKHOBEHWSI TOCYy[apCTBa, YYeHble Yalle Bcero Opanu pns wnnocTpauum CBOUX WOEW W3BECTHblIE WM
pervoHbl 3emMnu; B-4eTBEPTbIX, 3a4acCTyl0 MbICITUTENN, BOCXMLLEHHbIE OOCTWXKEHMSIMU OPYrMX HaykK, MbiTanucb
3TV pesyrnbTaTbl MPUMEHUTb K Haykam OOLLEeCTBEHHbIM W, B 4aCTHOCTW, OCHOBLIBAsSICb Ha TEX WIM WHbIX
OOCTWXKEHUSIX, MO-HOBOMY B3IMsiHYyTb Ha MNPOLIECC MNPOUCXOXOEHMS rocydapcTea, genas STo nogyac Tak
YBIIEYEHHO, YTO HE 3ameYani BrvsiHNS Ha pa3BuUTUE 06LlecTBa Opyrnx oakTopoB; B-NATLIX, HEMb3S UCKITHYUTL U1
TOro, YTO Ha B3rMs4bl aBTOPOB TEOPWUA OYEHb YacTO CUNbHO BRMANU MX UNOCOdCKME U MOEONOrMyeckme
npuctpactus (T.B. KawaHuHa).

B kaxgosm wun3 Teopuil ecTb CBOW pauMoOHanbHble 3epHa, MO3UTUBHbIE MOMEHTbLI, OTpaXxarowiume
OEeNCTBUTENBbHOCTL B TOM U MHOW ee YacTu. BmecTe ¢ TeM B HUX eCTb U CBOM crnabble CTOPOHLI, 32 KOTOpble UX
MOXHO KPUTMKOBATb.

Pa3znoxeHne nepBobbITHOro obLiecTBa C ero pof4oBOM OpraHv3auuein U CTaHOBIEHWE rocyfapCTBEHHOM
BNactn B pPa3finYHbIX UCTOPUYECKUX YCNOBUAX UMENN CBOU cneu,mcbmqecme 0CODOEHHOCTW. CDOpMI/IpOBaHI/Ie
rocygapcTsa - ANUTENbHbIN NPOLLECC, KOTOPbIN Yy PasnNUyHbIX Hapo4oB MUpa Len pasHbIMU Ny TAMW.

Ha Boctoke Hambonbluee pacnpocTpaHeHne nonyyuna Takaa opma, Kak asmatckum cnocob
npoussogctea (Ermner, BaBunoH, Kutan, WHama v 1.n.). MogoBHbIM NyTb BO3HMKHOBEHUSA rocygapcTtBa BO
MHOIOM CBSi3aH C HeOOXOAMMOCTbLIO MPOBEAEHMS B AaHHbIX 0OulecTBax MaclTabHbIX coumanbHbiX paboT
(CTpOMTENBCTBO M 3KCMyaTauusa MPpPUraunoHHbIX COOPYXKEHWUN, OpraHu3aumsi NOMMBHOMO 3emrenenus u T.m.).
MoaTomy 34ecb YCTOMYMBBIMU OKa3anucb COLManbHO-9KOHOMUYECKNE CTPYKTYPbl POAOBOrO CTPOS - 3eMeribHas
obLwmHa, KonnekTneHas coOCTBEHHOCTb U Apyrue, KOTopble B HambOrbLIEN Mepe COOTBETCTBOBANN XapakTepy
OaHHbIX 3agadv. [lepBble rocygapcTBa, BO3HMKWKME Ha [peBHem Boctoke, Obinv  [AOKNAcCOBLIMW, OHMU
OLHOBPEMEHHO M 3KCNIyaTUpoBanu cenbCkue OOLWUHBI, U yNpaBnanu uMu, T.e. BbICTynanu opraHu3atopamu
npon3BoacTBa.

Mo gpyromy mnctopuyeckomMy nyTtu wen npouecc B AduHax n Pume, roe pabosnagensbyeckoe rocygapcTeo
BO3HMKINO B pe3ynbTarte NosiBIieHMs YaCTHOM COOCTBEHHOCTM 1 packona obLecTBa Ha Knacchl.

AduHbI - 3TO nNpumep Knaccuyeckon opmbl BO3HUMKHOBEHMSI TOCyAapCTBa, MOCKOMbKY roCygapcTBO
MOsIBUINOCh HEMOCPEACTBEHHO M3 KIAcCOBbIX MPOTUBOMOMOXHOCTEN, pa3BMBalOLLMXCA BHYTPUM PO4OBOrO CTPOS.
[lBe peBontouun, NpomcllegLlme Ha NPOTAXKEHNM OQHOrO CTONeTnsl U 3akpenneHHble pedopmamm ConoHa (594
00 H.9.) n KnncdeHa (509 o H.s.), npuBEnM K OKOHYaTENbHOMY pa3pyLUEHU0 CTaporo, po4oBOro YCTPOWUCTBA,
CyllecTBOBaBLINX (POpM nNpaBneHns, K TeppuTopumanbHOMYy pasfgeneHuto HaceneHus u  obpasoBaHuio
NOMUTUYECKON BMAcTU C €e 3aKkoHoZaTemnbHbIMK, 3aKoHOCOBelwlaTenbHbIMW, WCMOMHUTENbHBIMKM  OpraHamu,
NMOCTOSAHHLIM BOWCKOM, MOMUUMEN W TaMOXEHHOW CTpaxeln, TiopbMamMu W OPYrMMK rocyaapCTBEHHbLIMMU
yupexgeHvamm.

OcobeHHoCTM co3ganns PumMckoro rocygapctaa COCTOANM B TOM, YTO 3TOT npouecc Obin yckopeH 6opbboi
nnebeeB ¢ pPUMCKON POAOBON 3HATbIO - naTpuumsamn. MNMneben GbiNM NMYHO CBOGOAHLIMM NIOALMU N3 HACENEHUSI
MOKOPEHHBIX TEPPUTOPUI, HO CTOSINIM BHE PUMCKMX POAOB M He SABMSNIUCL YacTbio PUMCKOro Hapoga. Brages
3emMernbHON COBCTBEHHOCTLIO, Nneben JOmKHbI BbiNyM NNaTUTh HaNorM u OTobIBaTb BOEHHYO CAYXOy, OHM Bbinn
nVWweHbl NpaBa 3aHuMaTb Kakne-nubo [OMKHOCTW, He MOIMM MOofb30BaTbCA W pacnopskaTbCA PUMCKUMMU
semnamun. bopbba nnebeeB Kak OCHOBHOW PEBOSIOLMOHHOM CUIbl MPOTUB MNpUBUIErMA NaTpuumeB Obina
rnmaBHbIM 0bpa3om 6opbOON NPOTMB APEBHEr0 OOLLECTBEHHOIO CTPOS, MOKOMBLLEIOCH Ha KPOBHbIX y3ax. [obeaa
nnebees B aTon 6opbbe B3opBana cTapyto, POAOBYH OpraHM3aumio U BO3ABUIMa rocygapCTBEHHOE YCTPOMCTBO,
OCHOBaHHOE Ha TEPPUTOPUANIBHOM OENEHNN U UMYLLLECTBEHHBIX Pasnuymsx.

Bo3HMKHOBEHME OpEBHErepMaHCKOro rocygapctBa B 3HAYUTENbHOM CTEMNEHU CBSI3aHO C 3aBOEBAHMEM
repMaHCKUMM MIIEMEHaMM OOLLMPHBIX YY>XKUX TEPPUTOPUN - 3anagHomn Yactu Pumckon nmnepun. 9Ty NremMeHa,
MMEBLUME K TOMY BPEMEHW elle poAOoBOE YCTPOMCTBO, HE MOIMM C MOMOLLBIO CBOMX OpraHu3auuin ynpaBndTb
PUMCKMMM  MPOBUMHLMSAMKW, MOCKOMbKY AN TOCMOACTBA Hag HMMW podoBasd oOpraHu3auus He Obina
npucnocobnena. NoHagobunca cneumanbHbIM annapaTt NPUYHYXAEHUA U Hacunus. BepxoBHbBIM BOeHaYyanbHUK
npespaLllancsa B MOHapxa, a HapoAHOe AOCTOSIHUE - B KOPONIEBCKOE UMYLLECTBO; OpraHbl pOogoBOro CTpos Obinu
ObICTpO Npeobpa3oBaHbl B rOCYyAapCTBEHHBIE OPraHbl.

BmecTe ¢ TeM BaXXHO y4MTbIBaTb, YTO PSL YYEHBLIX MPUOEPKMBAETCA Takon TOYKM 3peHus, 4To 'epmaHus,
Poccusa n HekoTopble Apyrve rocygapctBa BO3HMKIM He Kak doeofarnbHble (C KNacCU4EeCKUMM MNpU3HaKkamu
NoaoOHON rocyfapCTBEHHOCTU - 3aKPEMIEHNEM KPECTbAHCTBA M KPYMHOM YAacTHOW COBCTBEHHOCTBLIO Ha 3EeMITHO),
a kak npadeofanbHble (C COOTBETCTBYHOLLMMM MpU3HaKamMy - 3HaTb elle He MMerna KpynHOW 4YacTHOW
COBCTBEHHOCTM Ha 3EMII0, @ KPECTbSAHE COXPaHANM Kak cBoboay, Tak U COBCTBEHHOCTb Ha 3EMIH0).

WTak: BO-nepBbiX, rOCY4apCTBO CYyLIECTBOBaNO He Bcerfga (3HauuTemnbHyl 4YacTb CBOEW MCTOpUM
4YenoBe4vyecTBO NPOXWIo 6e3 [aHHOW opraHvM3aumM MNOMUTUYECKOW BRNAcTW); BO-BTOPbLIX, OHO BO3HMKIO Kak
couManbHbI MHCTUTYT, KakK NPOAYKT OOLECTBEHHOIO pPa3BUTUS; B-TPETbMX, HA ONPEeLENeHHOM 3Tane pasBuTus
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O6L|J,eCTBa, Korga BO3HUKIA rIOTpe6HOCTb B ocobom coumanbHOM ynpaeneHnn u 0CcoObIX couunanbHbIX nNpaBuriax
noBegeHnd,; B-4eTBepTbIX, Mo BITMAHNEM Ll,eJ'IOIZ CUCTEMbI (baKTOpOB.

Kak Obl HM Obin annTeneH npoiuecc (bOpMI/IpOBaHVIFl rocyaapcCrtBa, BO BCeX Clydadx 3TO 0OBbEKTUBHO
3aKOHOMepr|l7| npouecc, OGyCﬂOBﬂeHHbIVI npexne Bcero BHYyTPeHHUM pa3BUTUEM O6LLI,eCTBa, ero pasnnyHbiMun
coumanbHO-3KOHOMUWYECKNMMU, BOEHHO-NONTNTUYECKNMMU, KyInbTYPHO-UCTOPUHECKNMMN, STHUYECKNMMU,
NCcUxXonorn4ecknmMmmn, HpaBCTBEHHO-PENMUTMO3HbIMMN, 3Konoro-reorpaq)v|quKMM|/| n opyrmmm obctoaTenbcTBamu. B
3aBUCMMOCTU OT TE€X UINMUN WHbIX MNPUYNH CNEeKTpPp Ha3BaHHbIX d)al(ropos MOI' MEHATBLCA, HO Bcerga 3TO obIno
M3BECTHOE CcoYeTaHne yKa3aHHbIX Ha4van npu obsasaTenbHom OOMUHaHTe Kakoro-nmbo OA4HOro N3 HMUX (CM. cxemy
4).

Cxema 4
®OPMH BO3HMKHOBEHUA T'OCYIAPCTBA
/ \
/ \
/ \
[lepBpasa TOUKa BTopas Touka 3peHUs
3peHuda (eBpPOLIEHTPUCTCKAA)
/ \ / \
/ \ / \
/ \ / \
"azsmaTCcKMUil Ccrnocoot npadpeonanbHasd IpeBHerpedecKas IpeBHEeTIepMaHCKasa
npomseoncTaa” (I'epmaHusa,
(EruneT, BaBwmioH, Poccusa)
Kuran)
IOpeBHEepUMCKas

paborylanesibyeckas
(IpeBHME AQMHE U
IpeBHUM Puwm)

CerogHs B MMpe HacUMTbIBAETCS OKOMO ABYXCOT rocygapctB. OgHaKo MpouecCc BO3HUKHOBEHWSI HOBbIX
rocygapcts BoBce He 3aBepwwuncsa. OgHu rocygapctBa nogdac moryt pacnagatbea (CCCP, HOrocnasus,
Uexocnosakus); apyrme obbeanHsitoTcsl B ©onee KpynHble (Takow Mpouecc, BO3MOXHO, Hayancs B paMkax
EBponerickoro Coto3a). CywiectByeT elle Hemano HapogHOCTEM M Hauuh, He UMELWMX COOCTBEHHbIX
rocyaapcts. OHK npunaratoT onpegeneHHble yeunusa ons co3gaHnsa Takux rocyaapcts. Peyb naet, Hanpumep, o
nanecTvHuax, kypaax, TuMopuax 1 ap.

Takum obpasom, Npobnema NosiBNeHns rocyaapcTs BOBCE He pelleHa pas u HaBcerga. MoryT 3apoauTbes
HOBbIE MPUYMHBI U POPMbI TaKOro BO3HUKHOBEHMS, YTO, 6eCCnOpHO, TONLKO 060oraTUT TEOPUIO rocyaapcTea.

§ 4. OcHOBHbIe TeOpMU NPOUCXOXKAEHUA rocyaapcTBa

OcCHOBHbIE TEOPUM MNPOMCXOXOEHUS TrOocydapcTBa - Teonornyeckasi, naTpvapxanbHas, [OroBopHas,
Hacunusi, opraHudeckasl, Martepuanuctudeckasi, ncuxoriormdeckas, naTpUMOHWanbHasi U UpPPUrauuoHHast -
CTaBAT BO [NlaBy yrna KakoW-nmmbo OAWMH  KOHKPETHbIM  OOMMHUPYKOLWMA  Cnoco®  BO3HMKHOBEHWS
rocygapCTBEHHOCTM.

Teonormyeckas Teopusi MPOUCXOXOEHWUS rocydapcTBa Moflyymria pacrnpocTpaHeHue BO BpeMeHa
cpenHeBekoBbs. Ee ocHoBaTenem oObivHO cunTaetcsd ®oma AkBUHCKMA (1225 - 1274), COYMHEHMSI KOTOPOro
cTanm CBOEro poaa sHUMKIoneamen LepkoBHOM naeonorum Toro BpeMmenun. B 1879 r. sHumknvkon <*> nanbl JlbBa
Xl yyeHne ®Pombl AKBUHCKOTO (TOMM3M) ObINO OOBSABMIEHO Havboriee COOTBETCTBYHOLMM AyXYy M 3agadvam
KaTtonuumsama. B cOBpeMEHHbIX YCIOBMAX TEOMOrMYECcKyld TEOPUIO PasBUN UOEONOrM UCIaMCKOW PEnuvru,
kaTonuueckoi Lepksu (K. MaputeH), npeactasutenu Heotommuama (XK. laben, V. MeccHep v ap.).

<*> QHUMKIMKa - nocnaHue lNanbl PUMCKOro Ko BCEM KaToNMMKam Unu K KaToJlin4eCkoMy IyXOBEHCTBY.

Mo MHeHWIO NpeacTaBUTENEN AaHHOW OOKTPUHbI, FOCYAapCTBO - NPOAYKT OOXECTBEHHOW BOMU, B CUIY Yero
rocygapcTBeHHas BriacTb BeYHa U He3blbriema, 3aBuciMa IMaBHbIM 06pa3oM OT PENUIMO3HbIX OpraHusaumin u
fesitenen. OTcioga Kaxabldi 00s3aH  MOOYMHATBCA rocydapto Bo Bcem. CyllecTBylollee couuarnbHO-
3KOHOMMYECKOE U MpaBOBOE HEePaBEHCTBO Nitodeit npeponpedeneHo Tol e BGOoXeCcTBEeHHOW Bomnei, ¢ 4em
HeobXoAMMO CMUMPUTLCA UM He OKasbiBaTb COMPOTUBIEHMS nNpoaorpkateno Ha 3emne Brnactu  bora.
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CnepoBaTenbHO, HEMOCMyLUIAHNE TOCYOApPCTBEHHOM BracTM MOXET pacLEeHMBATbCA Kak HenocryllaHve
BceBbllWwHemy.

MpuoaBas rocygapctBy M rocygapsm (Kak NpeacTaBUTENSM U BblipasvuTensM OOXECTBEHHLIX BEIEeHUI)
Opeon CBATOCTWU, UOEONOr TEONOrMYECKOW TEOPUM NOSHUMANM 1 NOQHUMAIOT MX MPEeCTUX, crnocobcTBoBanu u
CnocobCTBYIOT YTBEPXKAEHUIO B 06LLIECTBE Nopsigka, cornacusi, ayxosHoctn. Ocoboe BHMMaHWe 34ech yaensercs
"nocpegHukam" mexay borom n rocygapcTBeHHOM BNacThiO - LIEPKBU N PENTUTMO3HBIM OpraHM3aumsm.

BmecTe ¢ TeM gaHHas OOKTpUMHA yMarnsieT BIIMSIHUE COLManbHO-3KOHOMUYECKNX U OPYTUX MaTepuarnbHbIX U
OYXOBHbIX OTHOLLUEHUA Ha TrOCY4apCTBO W He MO3BONSIET OMNpPenenuTb, Kak COBepLUeHCTBOBaTbL hopmy
rocygapcTBa, Kak yrnydlaTtb roCy4apCTBEHHOE YCTPOWCTBO. K TOMy ke TeonorMdeckasi Teopusi B MpuHUMNE
HeZokasyema, Mbo NocTpoeHa B OCHOBHOM Ha Bepe.

K Hanmbonee M3BECTHbLIM NpeAcTaBUTENSM NaTpuapxanbHON TEOPUM MPOUCXOXKLOEHUS TOCYLapCcTBa MOXHO
OTHeCTU ApeBHerpedeckoro dunocoda Apuctotens, aHrnuiickoro meicnutena XVIl B. P. ®dunbmepa, pycckoro
coumonora H.K. Muxarinosckoro v ap.

OTK y4eHble 000CHOBLIBAIOT TOT haKT, YTO NIIOAM - CYLLECTBA KOMMEKTUBHbIE, CTPEMSLLMNECS K B3aUMHOMY
0o06LlEeHNI0, NMPUBOASALLEMY K BO3HMKHOBEHMIO ceMbW. B nocnepgyrowlem pasButue U paspacTaHMe CeMbU B
pesynbTate OObeAWHEHUs Noded U yBEenMYeHMst dMcrna 3TUX CeMer UM MpuBOOMT B KOHEYHOM cyeTe K
obpa3oBaHuWio rocygapctea. Takum obGpa3oM, rocydapCTBO - MPOOYKT paspoCLUencs CeMbU, 3TO cBOoeobpasHas
Gonbliasi ceMbs.

OTcloga BnacTb rocygapst ecTb NpodofbkeHvMe BnacTu oTua (natpuapxa) B cembe, KoTopasi siBnsetcs
HeorpaHuM4eHHoW. [lockonbKy M3HayanbHO Mpu3HaeTcs GOXeCcTBEHHOE NpoucxoXdeHue BractTu "natpuapxa”,
NnoAdaHHbIM  MPEAIOKEeHO TMOKOPHO MOAYMHATLCA rocygapto. Bceskoe conpoTuBrneHue Takow  BRacTu
HegonycTMMo. Jlnwb oTeyeckas 3aboTa MOHapxa cnocobHa obecneunTte HeobxoguMble Afsi YenoBeka yCrnoBust
KNU3HW.

Kak n oTel B cembe, Tak U MOHapX B rocygapcTBe He BblOMpaeTcsi, He Ha3Ha4aeTcs M He CMeLaeTcs
noAaaaHHbIMK, UGO OHM - ero AeTu.

Pa3ymeeTcs, M3BeCcTHasi aHanorusi rocyaapctBa C CEMbeN BO3MOXHA, TaK Kak CTPYKTypa COBPEeMEHHOM
rocya4apCTBEHHOCTU BO3HUKMNA He cpasy, a passBuBanacb OT MPOCTENLLMX (OOPM, KOTOpble OENCTBUTENBHO
BMOMHEe Mornn 6bITb CpaBHMMbI C NEPBODOLITHOM ceMben. Kpome Toro, aTta Teopust CO34aeT Opeosi CBATOCTH,
yBaXKeHWs rocyJapCTBEHHOCTM BNacTy, "pOACTBEHHOCTN" BCEX B €4MHON CTpaHe.

Bmecte ¢ Tem npeactaBuTenu TEOpWUM MNaTpuapxanbHOrO MNPOUCXOXAEHMS rocyaapcTBa  ynpowaroT
NpoLieCC BO3HMKHOBEHWUSI rOCYAApPCTBEHHOCTM, MO CyTW [efa SKCTPanosiMpyrT MOHATUE "ceMbsa" Ha MoHATUE
"rocypgapcTtBo”, a Takue kaTeropuu, kak "oTed", "4neHbl cembun", HEOOOCHOBAHHO OTOXOECTBMSHOTCSA
COOTBETCTBEHHO C KaTeropuamu "rocyaapb", "nogaaHHbie”. K Tomy e, No cBUOETENbCTBY MCTOPUKOB, CEMbS Kak
coumanbHbI MHCTUTYT BO3HMKana npakTU4ecku napannenbHO C BO3HWKHOBEHVMEM rocygapcTBa B npouecce
pasnoXeHusi NepBoObITHOOBLLMHHOIO CTPOS.

[oroBopHasi Teopus NPOUCXOXOEHWUS rocygapcTBa Monyyuna pacnpocTpaHeHve B Hamboree nornyecku
3aBepeHHom Buge B XVII - XVIII BB. B Tpygax I'. Mpouusa, KK, Pycco, A.H. Paguwesa u gp. Mo nx MHeHuto,
rocygapcTBO BO3HUMKAET Kak NPOAYKT CO3HATENbHOr0 TBOPYECTBA, Kak pe3ynbTaT 4OroBopa, B KOTOPbLIN BCTynatoT
nogun, HaxogmBLUMECST A0 3TOro B "eCTeCcTBEHHOM", NepPBOOLITHOM COCTOSAHMMW. [TOCyaapCcTBO - 3TO paLMoHanbHoe
obbeavHeHne nogen Ha OCHOBE COMMalleHUs Mexgy HUMW, B CUily KOTOPOro OHW nepejarT 4acTb CBOEK
cBoboabl, CBOeN Bractu rocygapcrBy. MsonupoBaHHble e [0 MPOUCXOXAEHWS rocygapcrBa MHOMBUAbI
npeBpaLlaoTca B eauHbli Hapog. B utore y npasutenein n obuiectsa BO3HUKAET KOMMIIEKC B3aUMHbIX NpaB U
06s3aHHOCTEN M COOTBETCTBEHHO - OTBETCTBEHHOCThL 3a MX HEBbINOSHEHUE.

Tak, rocygapcTBo MMeET NpaBo MpUHUMAaTh 3aKOHbI, CObUpaTh Hamnorv, HakasblBaTb NPECTYMHMKOB U T.M.,
HO B TO e BpeMsi 00513aHO 3aluLLaTh CBOK TEPPUTOPUIO, NpaBa rpaxaaH, ux cobCcTBeHHOCTb U T.4. [paxgaHe
005a3aHbl cobnogaTth 3akOHbl, NAATUTb HamorM WM Mp., HO, B CBOK OYepedb, OHU MMEKT MpaBO Ha 3awuTty
cBoboabl M1 COBCTBEHHOCTU, @ B Criyyae 3roynoTpebneHnss npaBuTensiMm BnacTblo - pacTOPrHyTb OOrOBOP C
HUMW JaXe NyTeEM CBEPXKEHMSI.

C ofHoWM CTOpPOHBI, JOroBopHas Teopus Obina KpymnHbIM LUArom Brieped B MO3HaHUM rocygapcrea, Mbo
nopbiBana ¢ penurMo3HbiMU NpeacTaBneHNs MM O MPOUCXOXKOEHMM FOCYAAaPCTBEHHOCT U NONIMTUYECKON BNacTy.
Ota koHuenuusa nmeeT un rnybokoe femMmoKpaTnyeckoe cogepkaHue, o60CHOBbIBasi ECTECTBEHHOE NPaBo Hapoaa
Ha CBep)XeHMe BracTu HErogHOro NPaBUTENS BMIOTb 4O BOCCTaHUS.

C ppyron CTOpOHbI, cnabbiM 3BEHOM AaHHOW TEOPUM SABNSAETCA CXeMaTudHoe, WAeanv3vpoBaHHOE W
abcTpakTHoe npeacTaBneHne O nNepBOObLITHOM 06LecTBe, KOTOpoe sKoObl Ha ONpeaeneHHOM 3Tarne CBOEero
pasBUTMSA OCO3HAET HEOOXOOMMOCTb COrnalleHust Mexay HapogoM u npasutensmu. OyeBnaHa HegoOLEHKa B
MPOUCXOXOEHUN TOCYAapCTBEHHOCTM OOBEKTMBHBLIX (NpeXge BCEro CounanbHO-3KOHOMUYECKMX, BOEHHO-
NOMUTUYECKUX U MP.) AaKTOPOB M NpeyBenMYeHne B 3TOM NpoLEecce CyObEKTUBHBIX Havan.

Teopus Hacunust Hanbonee noruyecku G6bina obocHoBaHa B XIX B. B Tpygax E. OiopwuHra, J1. N'ymnnosuya,
K. Kaytckoro u ap.

MpUYMHY NPOUNCXOXOEHUS TOCYLapCTBEHHOCTM OHW BUAENM HE B O9KOHOMMYECKUX OTHOLUEHMSX,
OOXECTBEHHOM MPOBUAEHUN U OOLLECTBEHHOM [OrOBOpPE, @ B BOEHHO-MONMUTUYECKNX (pakTopax - Hacwunuu,
nopaboLLeHnn OgHMX NNemeH ApyrMMmu. Ons ynpaBneHusi 3aBO€BaHHbIMW Hapod4amMun U TEPPUTOPUSMU HYXKEH
annapar NpUHYXXaeHUs, KOTOPbIM U CTarno rocygapcTBo.

ocynapcTBo - "ecTecTBEHHbIM" 0Opa3oM (T.e. NyTEM HAcuNusl) BO3HMKLIAS OpraHuM3auusi BNacTBOBAHUS
OLHOrO MfeMeHN Hag ApyruMm. A 3TO Hacunue n NogYUMHEHWE BMACTBYHOLLUM MOABMACTHLIX SIBNSAETCS OCHOBOW
BO3HWKHOBEHWSI 93KOHOMUYECKOro rocnoAcTtea. B pesynbTate BoviH MreMeHa nepepoxganuck B KacTbl, COCIIOBUSI
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n knaccel. 3aBoeBaTenu npeBpallan MOKOpPeHHbIX B paboB. CnepoBaTenbHO, FOCYAapcTBO - He WUTOr
BHYTPEHHEro pa3BMTUS 00LLEeCTBa, a HaBsi3aHHas eMy U3BHE cuna.

C ofHOW CTOPOHLI, BOEHHO-NoNUTMYeckue akTopbl B 00pas3oBaHUM rOCY4APCTBEHHOCTU HEnb3s
MOMHOCTbLIO OTBepraTb. VICTopMYeckuin onbiT MNOATBEPKAAET, YTO SMIEMEHTbI HACUIUS COMPOBOXAAnM NpoLecc
BO3HWKHOBEHWSI MHOTMX rocygapcTB (Hanpumep, OpeBHErepMaHCcKoro, ApeBHEBEHrepckoro). C Apyrom - BaXKHO
MOMHWTb, YTO CTEMEHb WUCMONb30BaHMS Hacunusa B 3ToM npouecce bbina pasHasi. MosTomy Hacunune cnegyet
paccMaTpuBaTb B Ka4eCTBE JULLIb OOHOW M3 MPUYMH BO3HUKHOBEHWSI rocy4apcTBa Hapsagy ¢ apyrumu. K tomy xe
BOEHHO-MONUTUYECKNEe pakTopbl BO MHOMMX PErMoHax wurpanuM B OCHOBHOM BTOPWYHYHO poOIib, YCTynas
NMEePBEHCTBO COLMAIbHO-3KOHOMUYECKUM.

OpraHunyeckasi Teopusi MPOUCXOXKOEHUSI rocydapcTBa Mosyyuna LUMPOKOe pacnpocTpaHeHWe BO BTOPOM
nonosuHe XIX B. B Tpyaax . CneHcepa, Bopmca, lMpeica u ap. IMeHHO B 3Ty anoxy Hayka, B TOM 4ucne u
rymaHuTapHasi, ucrnbitana Ha cebe MoLHOe BNUsiHUE NOEeN eCTECTBEHHOIO 0TOOpa, BbickazaHHOW Y. [JapBMHOM.

Mo oueHkam NpepcraBuUTENEn AaHHOW OOKTPUHbI, FOCY4APCTBO - 3TO OPraHMaMm, NMOCTOSIHHbIE OTHOLLEHWS
MeXay YacTsMM KOTOPOro aHariorMyHbl MOCTOSIHHbIM  OTHOLUEHMSIM MeXZy YacTaMWU XKMBOTO CyLLEeCTBa.
FocynapcTBO - NPOAYKT couManbHOM 3BOMIOLUW, KOTOpas SBASeTCS NUWb PasHOBUMOHOCTLIO 3BONOLUM
Gu1onornyeckon.

locypapcTtBo, Oyayynm pasHOBWOHOCTbIO OMOMOrM4Yeckoro opraHuaMa, WMeeT Mo3r (npaBuTenen) u
cpencTBa BbINOMHEHUS ero peweHuin (nogaaHHbIX).

Mopgo6HO ToMy Kak cpean GMONOrMyYeckMx OpraHM3MOB B pe3ynbTaTe eCTEeCTBEHHOro oTbopa BbiXKMBaKOT
Hanbonee npucnocobneHHble, Tak M B couMarnbHbIX OpraHnaMax B npouecce 0OopbObl M BOWH (Takke
ecTecTBeHHOro otbopa) CcKnagblBalOTCA  KOHKPETHble  rocydapctea, (QOPMUPYHOTCS  NPaBUTENbLCTBA,
COBEpPLUEHCTBYETCS CTPYKTypa ynpaeneHus. Takum obpasom, rocygapCTBO MpakTU4eckn "ypaBHuBaeTcs" C
B1onornyeckMmMm opraHnM3mMom.

OTpuuatb BnusiHie BMonornyecknx akTopoB Ha MPOLLECC MPOUCXOXKAEHMS FOCYAaPCTBEHHOCTU ObIno Obl
HenpaBuIbHO, OO MAN - He TOMNbKO couMarnbHble, HO 1 BMONorMyYeckme cyLlecTsa.

OpaHako Henb3si MexaHU4ecKkn pacnpoCTpaHsTb 3aKOHOMEPHOCTW, NMpUcyLLne GUOMNOrMYeckon 3BONHOLMUN,
Ha couuarnbHble OpraHuM3Mbl, Henb3sl MOMHOCTLID CBOAUTL Npobrembl  coumanbHble K npobnemam
Buonornyeckum. 3TO XOTS M B3aMMOCBSA3aHHble Mexay coboW, HO COBEpLUEHHO pasHble YPOBHU XWU3HW,
NMOAYMHSIIOLLIMECS Pa3MMYHBIM  3aKOHOMEPHOCTSIM U UMelolwMe B CBOEW OCHOBE pasfvyHble MpPUYUHbI
BO3HWKHOBEHMSI.

K npepcraButensm marepuanmcTMYecKon TEeOopuu MNPOUCXOXOEHUSA rocygapctBa 00biMHO OTHocAT K.
Mapkca, ®. OHrenbca, B.A. JleHnHa. OHM OODBACHANT BO3HUKHOBEHME TOCYAAPCTBEHHOCTM MNpexae BCEro
coLManbHO-3KOHOMUYECKMU MPUYNHAMMN.

lMepBocTENeHHOE 3HayeHve [Ans  pasBuMTUS  SKOHOMUKW, a CrnegosaTernbHO, W ANs  MOSABMEHUs
rocygapCcTBEHHOCTM MMeNW TPW KPYMHbIX pasgeneHus Tpyga (OT 3emnefenus OTAenurnocb CKOTOBOACTBO M
pemecno, o6ocobunca knacc nogen, 3aHaTbiX Tonbko obmeHom). NogobHoe pasgeneHve Tpyaa n cBa3aHHOE C
HMM COBEPLLUEHCTBOBAHME OPyaAWUWA Tpyda Oanu TOMYOK POCTY €ro npou3BOAUTENbHOCTU. BO3HMK M3OLITOYHbLIN
NMPOAYKT, KOTOPbIAN B KOHEYHOM CYETE U MPUBESN K BO3HMKHOBEHWUIO YaCTHOW COBCTBEHHOCTW, B pe3ynbTaTte Yero
00LecTBO pacKosoNoCh Ha UMYLLIME N HEMMYLLME KIacChl, Ha SKCNyaTaTopoB U 3KCMyaTupyembiX.

BaxxHenwmm nocnencTeMeM MOSIBNEHUSS YACcTHOM COOCTBEHHOCTM BbICTyNaeT BblgeneHve nyonuyHom
BNacTu, y)Xe He coBnagaroLlen ¢ obLeCcTBOM M He BblpaXkaroLen MHTepechl BCEX ero 4yneHoB. BrnactHasa ponb
nepexoguT K GoratbiM MoAsaM, K crieumanbHON kaTeropum ynpasnsowmux. Ans 3awmutbl CBOMX 3KOHOMUYECKMX
WHTEPECOB OHM CO34al0T HOBYIO MOMUTUYECKYID CTPYKTYPY - roCy4apCcTBO, KOTOPOE CRYXUT Npexae BCEero kak
WHCTPYMEHT NpOBEAEHUS BONN NMYLLMX.

Takum o06pasom, rocygapcTBO BO3HWKIIO MPEMMYLLECTBEHHO B LEMSX COXPaHEHMS W MOALEPXKKM
rOCMOACTBa OAHOrO Krnacca Hag ApyrvMm, a Takke B Lenax obecrnedeHus cylecTBOBaHNS U OYHKUMOHNPOBaHMWS
obLecTBa Kak LerloCTHOro opraHmama.

Bmecte ¢ Tem B gaHHOMW Teopuu BeCbMa 3aMETHO YBIIEYEHWE 3SKOHOMMYECKMM OETEPMUHM3MOM U
KNaccoBbIMW aHTaroHM3MamMu npv OO4HOBPEMEHHOW HEeOOOLIEHKE 3THUYECKUX, PEFUMMO3HbIX, NMCUXONTOMMYECKMX,
BOEHHO-MONMUTUYECKNX U APYIMX (DAKTOPOB, BMSIOLLMX HA MPOLLECC MPOUCXOXKOEHNS TOCY4apPCTBEHHOCTM.

Cpeoun Haubonee u3BECTHbIX MpeacTaBUTENEN MCUXONOrMYECKOW TEOpUM MPOUCXOXAEHUSA rocygapcTea
MoxHO BblgenuTtb JI.W. Tetpaxwuukoro, . Tapga, 3. ®perima n gp. OHM CBA3LIBAT MOSIBIIEHME
rocygapCTBEHHOCTM C OCOObIMW CBOWCTBaMM YENOBEYECKOM MCUXMKU: MOTPEOHOCTBIO Mogen BO BNacTM Hag
OPYTMMU MIOAbMW, CTPEMITEHNEM NOOYMHATLCS, NogpaxaTb.

MpUYMHBI NPOUCXOXOEHNS TOCYy4apcTBa 3aKyalTcsa B TeX CMOCOOHOCTSX, KOTOpble MNepPBOObLITHBIN
YenoBeKk MpunucbiBan MIEMEHHBIM BOXAAM, Xpeluam, lWwamaHam, KongyHam u gp. Wx marudeckas cuna,
ncuxuyeckasi aHeprust (OHM Aenanu OxoTy yaadHow, boponunck ¢ GonesHsamu, npegyragpiBanu cobbiTusa u T.M.)
cO34aBarnv ycrioBusi onsi 3aBUCUMOCTM CO3HaHUSI YNeHOB NepBOObITHOrO oOLecTBa OT BbiLUEHA3BaHHOW 3MUTLI.
VIMEHHO 13 BnacTu, NPUNUCLIBAEMON 3TON 3NUTE, N BO3HUKAET BNACTb roCcyAapCTBEHHAs.

BmecTe ¢ Tem Bcerga cyLectBoBanv v CyLLECTBYIOT MOAN, KOTOPbIE HE COrfacHbl C BNacTbio, MPOSABNSAOT
T€ WIU VHblE arpeCcCUBHbIE CTPEMIEHUS, UHCTUHKTLI. [N yaepxaHus B "y3ae" nogobHbIX MCUXMYECKUX KavyecTB
NINYHOCTU 1 BO3HWUKAET rocyaapcTBo.

CnepgoBaTenbHO, rocyaapcTBO HeEOBXoOAUMMO Kak Ans YAOBNETBOPEHUS MoTpebHocTen Oonbluen 4yactu
nogen B NOAYUHEHUN, NOCNYLLIAHUN, MOBUHOBEHUWN ONPEAENeHHbIM NMuam B o0LwecTBe, Tak U AN nogaBneHus
arpeccuBHbIX BMNEYEHWA HeKoTopbix uMHAMBUAOB. OTcioga npupoda rocygapctsa - MCMxXornorudeckas,
KOpeHsiLLasics B 3aKOHOMEPHOCTSAX YEeNOBEYECKOrOo CO3HaHWs. [ocyaapcTBO, MO MHEHMIO MNpencTaBuTenen
OaHHOWN TeopuK, - NPOAYKT pa3peLLeHns MCUXONMOrMYECKUX NPOTUBOPEYMIA MEXAY NHULNATUBHLIMU (AKTUBHBIMMN)
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NINYHOCTSIMMU, CMOCODHBIMU K MPUHATUIO OTBETCTBEHHLIX PELUEHUA, N MAcCUBHOW MaccCoW, CMOCOGHOWM Nub K
noAapaxaTernbHbIM LENCTBUAM, UCTIONHSAOLWMNM OAHHbIE PELLEHUS.

BeccnopHo, ncuxonornyeckMe 3akOHOMEPHOCTM, C MOMOLLBbIO KOTOPLIX OCYLLECTBISETCA 4enoBedeckasi
OEeATeNbHOCTb, €CTb BaXXHbI (haKTOp, OKa3biBaKOLLMIA BNUSIHUE HA BCE COLMArbHbIE UHCTUTYTBI U KOTOPbIA HU B
KOeM criydae UrHopvpoBaTb Henb3s. B3aTb, kK npumepy, npobnemy xapuambl, YTobbl yoeantbca B aTom (rped.
charisma - ©OoxecTBeHHbIn pfap, OoxecTBeHHass wMwunocTeb). Ewo obnagaer nuYHOCTb, HageneHHas
CBEPXbECTECTBEHHBLIMW,  CBEPXYENOBEYECKMMUM WM MO  MEHbLlEn Mepe 0cob0  UCKMYUTENbHLIMU
CMOCOBHOCTSIMM UINK KavecTBaMu (repon, MPOPOKK, BOXON U T.M.), - XapuamaTtndeckas NMYHOCTb.

OpgHako ponb  MCUXOMOTMYECKMX CBOWCTB  JIMMHOCTM  (MppaumMoOHanbHbIX — Hadyan) He cnegyet
npeyBennymBaThb B NpoLiecce NpoucxoxaeHus rocygapctea. OHKM He BbICTYNAOT B KAYECTBE peLuaroLLmnx NpuymnH
N OOIMKHbI paccMaTpuBaTbCs MMEHHO NUWb Kak MOMEHThbl rocyfapcTBoobpasoBaHusi, MO0 ncuxmka nogen
hopMUpyeTCa Mo BNUSIHAEM COOTBETCTBYHOLLMX COLMANbHO-3KOHOMUYECKUX, BOEHHO-MOMUTUYECKUX U UHBIX
BHELLIHMX YCIOBUIA.

Haunbonee sipkum npegcraBuTeNeM NaTpMMOHWANbHOM TEOPUM MPOUCXOXKOEHUSA rocygapcTBa BbiCTynaet
K.J1. Tannep. MocyaapcTBo, MO €ro MHEHWIO, Kak U 3eMnsl, SIBNSIETCA YaCTHOW COOCTBEHHOCTbI MpaBuTENS.
MaTpyMoHManbHas Teopuss OOBACHAET NPOUCXOXOEHMEe rocyfapcTBa 3eMeribHOM COOCTBEHHOCTLI. MogobHLIe
npaBuUTENM rOCMOACTBYIOT Had TEppUTOpPUER B CUMy CBOErO "MCKOHHOrO" npaeBa Ha coOCTBEHHOCTb. B Takom
CUTyauumM Hapon npencTaBreH B KayecTBE apeHdaTopoB 3emiiM COOCTBEHHMKA, a YMHOBHUKM - B BuUAe
NprKa3yYnKoB NpaBUTENEN.

B cooTHOLIEHNM NOHATMI "BNacTb-COGCTBEHHOCTL" MPEeACTaBMTENM OAHHOW Teopun OTO4AT NPUOPUTET
npaBy cobcTBeHHOCTU. BnageHune 3Tol COBCTBEHHOCTBLIO pacnpoCTpaHseTCa BMOCMNEACTBUM WU Ha BRnageHue
TEPPUTOPUEN, YTO U NEXNUT B OCHOBE BO3HUKHOBEHWSI roCcyAapcTBa.

[elicTBUTENbLHO, rOCy4apCTBO MOXET cUMTaATbCsl COOCTBEHHOCTLIO OnpeaeneHHoro npaBuTensl, Beab OH B
Kakon-TO Mepe BrageeT, Nonb3yeTca 1 pacnopshkaetcsa (0cobeHHO B anoxy abconoTnama) npakTUyYeckn BCEM,
4YTO HaxOAWUTCSl Ha TEPPUTOPUM LaHHOW KOHKPETHOW CTpaHbl, B TOM YUCIe U rocyAapCTBEHHbIM annapaTtomM,
obnagalowmmMm cunoBbiMK cBorcTBaMU. K TOMy ke B 3MoXy CTaHOBMEHMSI TOFO WM MHOMO rocygapcTBa ero
TeppuUTOpuUsi BO MHOFOM onpefensinacb NpocTpaHCTBOM, B KOTOPOM FOCMOACTBOBan BOXb, BOeHadamnbHUK W
Apyron pykoBoguTenb pofda, nrnemeHu. [ocygapCTBEHHOE e XO3AWCTBO, (PMHAHCbI M T.M. MOCTEMNEHHO
npeobpasyoTcs U3 YaCTHOrO X03AMCTBA rocyaapsi, KHA3sl.

OpHako B nepvog CBOEro BO3HMKHOBEHMS rOCYO0apCTBEHHbIE WHCTUTYTbl Janeko He Bcerga pearnbHo
Haxo4saTCs B MOMHOM pacnopshkeHun npasutens. K ToOMy xe B Ty 3MOXy CyLleCTBOBano He CTOMbKO MNpaBo
YacTHOW COBCTBEHHOCTU, CKOMbKO HacuUrbCTBEHHOE obnagaHue 3emnen. B pamkax gaHHom Teopum B npolecce
NMPONCXOXAEHUS rOCYAapCTBEHHOCTM NpeyBenuyeHa ponb YacTHOM COBCTBEHHOCTU Ha 3eMf10 1 OQHOBPEMEHHO
HEeAOOLEeHEHO BNSIHUE HA HErO BOEHHO-MOMUTUYECKUX, ATHUYECKUX, PENUIMO3HBLIX U UHBLIX (PaKTOPOB.

Hanbonee spkum npegcrtaBuUTENEM UPPUraLMoOHHON  (rMOpPaBNNYECKON) TEOpPUMM  MPOUCXOXAOEHUS
rocygapcrea SBNSAETCA COBPEMEHHbLIN HeEMeUKMA YyyeHbin 3. Buttdorens. OH cBA3bIBaeT mnpouecc
BO3HWKHOBEHWSI TOCYJapPCTBEHHOCTM C HEODXOAMMOCTbIO CTPOUTENbCTBA WPPUrauMOHHBIX COOPYXXEHWUA B
BOCTOYHbIX arpapHbix obliectBax. 3TO COMPOBOXOAETCSH POCTOM YMCra YMHOBHMKOB, rOCygapeBbixX IOOew,
obecneunBarowmx 3PPEKTUBHOE WCMONb3OBAHNE [AaHHbLIX COOPYXEHUA W  SKCMNyaTUPYOLWMX OCTasbHbIX
rpaxkgaH.

FocyoapcTBO, BbIHYXOEHHOE MPOBOAWTL B MOAOOHLIX YCMOBUSAX KECTKO LEHTPanm3OoBaHHYH MOSNUTUKY,
BbICTyNnaeT B KayecTBe €OMHCTBEHHOrO COOCTBEHHMKa W OAHOBPEMeHHO 3akcnnyatatopa. OHO ynpasenser,
pacnpegensieT, y4nTbiBaeT, Nog4MHSAET.

VppuraumoHHble npobnembl, MO MHeHuO ButTdorens, ¢ Hem3bexXHOCTbO MpMBOAAT K 0Opas3oBaHmio
"MeHe [ KepCKo-6opoKpaTUYECKOro knacca", nopabdovyatoLlero obuecTBo, K dhopMMpoOBaHMIO
"arpoMeHegKepckon” LmBnnuaawmu.

JencTBnTENBLHO, NPOLIECCHI CO3A4aHUA U NOAAEPKAHWUS MOLLHbBIX MPPUrauMOHHBIX CUCTEM NMPOUCXOAWUNY B
permoHax obpasoBaHMs NepBUYHBIX ropogoB-rocygapcts: B Meconotamun, Erunte, UHgun, Kntae n gp. Takke
O4YeBUAOHBI U CBA3WN 3TUX MPOLIECCOB C (POPMUPOBAHMEM MHOFOYMUCIIEHHOrO Krlacca ynpasrieHLUEB-YMHOBHUKOB,
CNyx0, 3almLLaloLWLmMX KaHanbl OT 3aunMBaHug 1 obecneymBaroLLmx No HAM CyAOX0ACTBO, U T.N. (A.b. BeHrepos).

K Tomy e npaktunyeckn 6eccrnopHbIM MOXHO cuuTaTtb (PakT BRMSHWUA reorpacuyeckux 1 KnumMaTuy4ecKmx
(MOYBEHHbIX) YCITOBMI Ha CTAHOBMEHME TOCY4apCTBEHHOCTU. B oTaenbHbIx Havbonee HebnaronpusATHbIX AN
BEAEHNsI CENbCKOro X03s1IMCTBa pernoHax nogobHble dhakTopbl kKaTanuanpoBanu 3ToT npouecc, "aosoannn" gaxe
PEXMM KOHKPETHOrO rocyapcTea A0 KpanlHUX 4eCnoTU4ecknx opm.

OpHako B paMkax JaHHOW TEOPUU M3MULLHE KaTEropumyHO BblOENeHbl OTAENbHblE hparMeHTbl npouecca
CTaHOBIIEHNsI TOCYAapcTBa Kak rnaBHble, 6a3oBble. Mexay Tem uppuraumoHHble NpUYMHBLL Obinv XapaKTepHbI
NPEMMYLLECTBEHHO TOJTLKO AJ151 HEKOTOPbIX permoHoB Boctoka. CnegoBaTensHO, NpeacTaBUTEN 3TOW SOKTPUHBI
HEeOOLEHNBAIOT COLManbHO-3KOHOMUYECKNE, BOEHHO-NOMUTUYECKNE, NMCUXOSNOTMYECKME N UHbIE (DaKTOpbl, TOXe
BECbMA OLLYTMMO BMUSIIOLLME HA XOL BO3HUKHOBEHUS FOCYAAPCTBEHHOCTU (CM. CXeMbI 5, 6).
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OCHOBHHE TEOPUN
[MPOUCXOXOEHNA T'OCYIOAPCTBA:
MIEN U IIPEJCTABUTEJIN

Teosiormueckas - BoI' cos3majl I'OCyIapCTBO
(Poma AxBMHCKUM, MapureH, Mepcbe M Ip.)

[laTpmapxaljibHasd — TOCyIoapCTBO KaK INPOOYKT Pa3BUTUA CEMbU
(ApucTtoTenb, OunbMmep, MUXaMJIOBCKMM M OpP.)

IHoTOBOPHASA - TOCYIapCTBO KakK MPOIOYKT COTJIAlleHUs MeXIy JIOoIbMU
(I'o66c, Pycco, Pagumer u Op.)

Teopusa HacuIMsa — TOCYOApCTBO BO3HUKIIO B pPe3yJbTaTe
BOEHHO-NOJIUTHUUYeCKUxX OGakTopoB (I'ymnyoBuu, HiopMHT, KayTckum u Op.)

OpraHuueckas Teopuda — TOCyIapCTBO KakK chHeumpmydeckas PasHOBUIOHOCTHL
OroslorudYeckoro opraHmusMa (CneHcep, Bopwmc, Ilperic m np.)

MaTepranmucTmMueckas Teopusa — TOCYyHapCTBO KakK MNPOOYKT
COLUMAaJIbHO-BKOHOMMUECKOTO paszBuTusa (Mapkc, 3HTesnbCc, JIeHMH U Op.)

[IcuxoJjiorMdyecKas TeopMus - TOCYIapCTBO BO3HUKIIO B CMIIy OCODEHHOCTEMN
yeJjioBeueckoM ncuxmukm (llerpaxuuxmy, openn, Tapn u Op.)

[IPU3HAKN T'OCYIAPCTBA,
OTJIMYAKIIVE ETO OT OBIECTBEHHOW BJIACTHU
POJIOBOT'O CTPOA

nybJiMuHasa BJIACTb

cucTeMa HaJIOTOB
Y 3arMOB

TEPPUTOPUAJILHOE
IeJIeHME HaCeJIeHUS

npaBo

CyBEpEeHUTET

MOHOIIOJIMA Ha JIieT'aJIbHOe
IIprMMEeHeHMEe CUMJIBL

n mpyrue
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§ 5. FlocynapcTBO Kak NpoAyKT pa3BuBatoLerocsi obwecTsa

O6LWecTBO B LUMPOKOM 3HAYEHUU - COBOKYMHOCTb WCTOPUYECKU CIOXMBLUMXCA (OPM COBMECTHOW
OeATenbHOCTY NMoAew; B Y3KOM CMbICIE - UCTOPUYECKN KOHKPETHbINA TWUM coumarnbHONW CUCTEMbI, onpeaeneHHas
dopma coumanbHbIX OTHOLLEHW.

O6LuecTBO 1 rocygapcTBo - MOHATUA He coBnagatowue. NepBoe Wwupe BTOporo, nbo B obLiecTse NOMMMO
rocyaapctea €CTb W HerocyaapCTBEHHble CTPYKTYPbl: MOMWTUYECKME MapTUW, MONUTUYECKNE [ABWXKEHWS,
obLLecTBEHHbIE OpraHuM3auMnm n obbeauHeHusi, TpyaoBble KONnektmBbl M T.4. [OCygapcTtBO ecTb Nullb
nonuTnyeckas 4acTb oOLLEeCTBa, Ero aNeMeHT.

locynapcTBo 3aHMMaeT B OOLLECTBE LiEHTparnbHOE MNOMOXEeHWe W urpaeT B HeM rmaBHylo ponb. [lo
XapaKkTepy rocyaapctsa MOXHO CyAWUTb O XapakTepe BCero obLecTBa, ero CyLUHOCTW.

"ocyaapcTBO MO OTHOLLUEHUIO KO BCeMy 0OLLECTBY BbICTYNaeT Kak CPeACTBO yrnpaBreHus, BeAeH s obLmx
aen (obecneynmBaeT nopsaok U oOLWEeCTBeHHy 6e3onacHOCTb), @ MO OTHOLIEHMIO K NPOTUBHMKAM
rocnoAcCTBYIOLLEro Kracca - HepeaKo Kak opyane NogaBneHns U Hacunums.

XpoHororuyeckme pamku obLiecTBa M rocygapctsa Takke He COBMagaloT: MepBoe BO3HMKIO paHblue U
nveeT Gonee GoraTylo UCTOPUIO CBOErO Pas3BUTUS, HEXenn BTopoe. PoxaeHHoe passuBaloLnMcst OOLLIECTBOM
rocyaapcTeo npuobpetaer No OTHOLIEHUIO K HEMY OTHOCUTEMbHYI CaMOCTOSITENbHOCTb. [lpyM 3TOM CTeneHb
CaMOCTOSATENbHOCTW TOCyAapCTBa MOCTOSIHHO MEHSIETCSt U 3aBUCUT OT BHYTPEHHWX M BHELUHMX YCIOBUIA KX
B3aMMOAENCTBUS.

C nosiBneHnem rocyaapcTBa Ha4MHAETCSA CrOXHasi U NpOTMBOpEYMBasl UCTOPUS ero B3auModeNCTBUS C
obuwecteom. Kak dpopma opraHmsauum obLiecTsa M ynpaBnsioLias cMcTeMa rocyfapCTBO AOMKHO BbIMOMHATh
dyHKUMM B MHTepecax OONbLUMHCTBA rpaxAdaH, paspellaTtb BO3HUKAOLWME MeXay HUMKU NpoTUBOpeYMs,
npeoaonesaTb KpU3MCHble cuTyaumn. Bmecte ¢ TeM nHorga rocygapcTtBo MOXET UrpaTtb U ECTPYKTUBHYHO POrb -
BO3BbILLIATLCH HaA CO34aBLUMM ero 06LecTBOM, nNpesBpaLlatbea U3 "cnyrn” B "xosamnHa" n T.n.

BospgelictBre obuiecTtBa Ha rocygapcTBO NPUHATO cynTaTb NPSAMOW CBA3bIO, a BO34eNCcTBMe rocygapcraa
Ha obwecTBo - obpaTHon. MHororpaHHoe obpaTHoe BO3AENCTBME pPa3BUTOrO rocygapctea Ha obLWecTBo -
Krno4eBasl, HO HEAOCTATOYHO M3yyeHHasi npobnema, rmaBHOE B KOTOPOWM - COOTHOLLEHNE MeXAY CO3HaTeNbHbIM
rocyapCTBEHHO-NPaBOBbIM PErySIMPOBAHMEM COLIMANIbHO-3KOHOMUYECKOM XM3HU U CTUXMAHBIM  PbIHOYHBIM
camoperynupoBaHuem (B.M. Kopenbckui).

§ 6. Oco6eHHOCTH BO3HMKHOBEHMS NpaBa

MpaBo kak coumanbHbI MHCTUTYT BO3HMKAET NPaKTUYECKN BMECTe C rocygapCTBOM, NOCKOMbKY BO MHOMOM
OHM npwu3BaHbl obecneymBatb 3PPEKTUBHOCTL AeNcTBMs Apyr Apyra. Kak HEeBO3MOXHO CyLliecTBOBaHWe
rocygapctea 6e3 npaBa (nocrnegHee opraHu3yeT MOMWTUYECKYHO BRacTb, BbICTynaeT 3ayacTyld CpeacTBOM
npoBeAeHNs MOSMMTUKN KOHKPETHOro rocydapcTtea), Tak 1 npaeBa - 6e3 rocygapcrBa (KOTopoe ycTaHaBnuBaeT,
NPUMEHSAET W rapaHTUpPyeT puandyeckme HopMmbl). VIMEHHO oOpraHbl rocygapcTBa CTAHOBATCSH OCHOBHbIMU
CTPYKTYpamu, KOHTPOMMVPYIOLLMMW BbINOMIHEHME NPAaBOBbIX MpegnucaHun 1 peanuaylolwmMm B Cryvae ux
HapyLLEeHWs1 COOTBETCTBYHOLLME IOPUANYECKME CAHKLMN.

Ecnu npusHaTe TOT hakT, YTO rocygapCTBO BbI3BaHO K >KM3HWM AN 3KOHOMUYECKOTrO U MOMUTUYECKOro
yrnpaBrneHns BCEBO3MOXHbIMW OOLLECTBEHHLIMW AenamMu, TO Afs MX pearibHOro OCYLLECTBEHUS OHO [AOIMKHO
Obino npuHMMaTb obOuleobs3aTensHble MNpaBuia MOBeAeHUs B BuAde pUMOMYECKUX HOPM MnM npuaatb
obueobs3aTtenbHOCTL NpaBoBbiM 0bbl4asiM. paBo - eguHCTBEHHas dopma, B KOTOPOW rocygapCTBO MOXET
BblpaXkaTb CBOW BENEHNs B Ka4ecTBe 00LLe0ba3aTenbHbIX.

MpUYMHBI M yCNOBUSA, BbI3BaBLUME K XM3HU MNPaBO, BO MHOIOM aHanorMyHbl NpyvyMHaM, MOPOAMBLUNM
rocygapcTteo. OgHako Mexay MOHOHOPMaMu NepBOObLITHOrO obLecTBa U HOpMamMuy Npaea CyllecTBoBana bonee
rnybokas NpeemMCcTBEHHOCTb, YEM MeXdy opraHamuM pOLOBOro CaMoOynpaBreHUs W opraHamu rocygapcrsa.
BekoBble, NpoBEPEHHBbIE MHOMMMMW MOKOMNEHVUSMUN OOblban pacLeHMBanNmnCh Kak AaHHble CBbIle, KaK MpaBuiibHbIE
n cnpaBeanveble. Hanbonee LeHHbIe U3 HUX ObiNM CaHKUMOHNPOBaHbI rOCYyAapCTBOM.

Bo3HMKHOBEHME NpaBa - ANUTENbHbIA NPOLIECC, NPOTEKABLUMIA Ha NPOTSXKEHWUM XKU3HU MHOTMMX MOKONEHUNA.
lMepBOHaYanbHO 3apoXganucb aNEeMEHThI NpaBa, OTAENbHbIE MPABOBbLIE MOEU U MPUHLMMbBI, MPaBOBbIE HOPMbI U
NpaBOoOTHOLLEHMS. Pa3pacTtasch 1 yKpennsasach, AaHHbIE Opuandeckne dparMeHTbl MOCTENEHHO CKNaabiBanuch B
€0MHYI0 N BHYTPEHHE COrMacoBaHHYIO NPaBOBYH CUCTEMY KOHKPETHOro obLecTsa.

lMpaBO MCTOPMYECKM BO3HUKIO KaK KMacCOBOE SBIIEHWE W BbipaXkarno npexne BCEero BOMK UM UHTEpPECHI
9KOHOMMYECKM FOCMOACTBYIOLWMX KnaccoB. YToObl ybeauTtbcsa B 3TOM, JOCTATOMHO MOCMOTPETb APEBHENLIME
npaBoBble akTbl paboBnagenbyeckon M eodanbHOW 3MOoX. Tak, ecnu paHblue B Crydae Kpaxu pellarouiee
3HayeHne npugaBanocb TOMY, KEM (COPOAMYMEM WIM 4YyXKakoM) OHa coBeplueHa (copoauya OObIMHO NUWb
NPVHY>X4anu BepHyTb MOXMLLEHHOE), TO Tenepb BCSIKOE MOCAraTenbCTBO HA COOCTBEHHOCTb BMEKNO 3a COOOM
CYpPOBOE HakasaHue, a NocAraTenbCTBO Ha MMYLLECTBO 3HATU Kaparocb 0COBEHHO KECTOKO.

Hanpumep, no apeBHeBaBUNoHckuM 3akoHam Xammypanu (XVIII B. 4o H.3.), 3a nobyto Kpaxy umyLlecTsa
BOp BO3Mellan COBCTBEHHMKY YObITKM B AECATUMKPATHOM pa3Mepe, a ecnu MOXULLEHHOE UMYLLEeCTBO Obino
"GOXbMUM WM ABOPLIOBLIM", T.€. MPUHAANEXano CAyXUTensam penurum unmn BbiCLUMM rocygapCTBEHHLIM OpraHam,
TO npegycmaTpvBarniocb BO3MELLEHME B TpuauaTUMKpaTHOM pasmepe. bonee Toro, B ocobow ctaTbe npsmMo
ykasbiBanocb: "Ecnv yenoek ykpageTt goctosiHue bora nnu [1Bopua, To 9TOro 4Yenoseka AOMKHO youTb, a Takke
TOro, KTO MPUMET U3 Ero pyK yKpageHHoe, JOMKHO youTs".
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Mpn HaHeceHWn nobGoeB, yBeuybe, YOWNCTBE, NPUM OCKOPOMEHWM CrOBOM MNEPBOCTEMEHHOE 3HAYeHue
npuobpen BOMPOC He O POAOMNMEMEHHOW, a O couManbHON MPUHAANEXHOCTU CTOPOH. Hampumep, BO MHOMMX
nremMeHax KpoBb 6naropoHOro oueHMBanach BABOE 1 BTPOE BhbilLe, YEM KPOBb MPOCTOMNMOAMHA, @ 4acTo BooOLLe
He MMera LeHbl, T.e. He nognexana marepvanbHOMY BO3MELLEHUIO.

Kaxgoe cocrnosre nmerno pasHoe npaBoBOe NOMOXeHWe, pasnuyHble npaea 1 06s13aHHOCTU, NPUBUErUA 1
orpaHunyeHusi. [axe HapylleHus obLmx Ans BCEero rocygapctea 3anpeToB (3anpeTbl youBaTb, KpacTb M Ap.)
BMeKnu pasHble (N0 NOpsSAKY NPUMMEHEHWs, MO CTEMeHW CTPOroCTM) CaHKUMU MO OTHOLLEHMWIO K YneHam pasHbIX
cocnosui 1 coumansHbix rpynn (O.3. Nencr).

Ecnu obbl4anM COXpaHAnucb B CO3HaHUM U MPOSIBNANUCH B MOBEAEHWM NIOAEN, TO MpaBoOBble HOPMbI
Hayanu odopMnATbCA MUCbMEHHO Ans Bceobuiero cBeaeHus. PopmanbHasi onpedeneHHOCTb npaBa - ero
Ba)KHENMLUUIA NpM3Hak, 6e3 KoToporo Npasa B NpUHUMNE ObiTb HE MOXET.

MpaBo - 6onee CrNOXHbIN perynaTop, 4em obblyan, MO0 KpoMme 3anpeToB B HEM MCMOMb3YyTCA U Takune
cnocobbl NPaBOBOro BO3AENCTBUSA, Kak 403BOfieHMe U 006s3biBaHWE, CO3AaloliMe LUMPOKME BO3MOXHOCTU Ans
ynopsigoyeHnsa obLeCTBEHHbIX OTHOLWIEeHUA. Bo3HMKHOBEHMEe npaBa - crneacTBUE YCMOXHEHWUS COLManbHbIX
cBsA3ell, 00OCTpeHMs npoTMBOpeYMiA B 0OLWecTBe, C PerynupoBaHMEM KOTOPbIX MepBOObITHbIE HOPMbI
CNpPaBnsnucb BCE MEHbLLE U MEHbLLE.

MpaBoBble HOPMbI CKNaAbIBANMNCh NPEUMYLLECTBEHHO TPEMS OCHOBHBIMU MYTAMU:

1) nepepactaHue MOHOHOPM (MepBOObLITHbIX 0ObIMaeB) B HOPMbl 0OBIYHOrO NpaBa U CaHKLMOHUPOBAHWE KX
B 9TOMN CBSI3M CUNOWN rocyaapcTBa;

2) nNpaBOTBOPYECTBO rOCYAapcTBa, KOTOPOE BbIpaXaeTcsa B U3J4aHUM creuunanbHbIX  OOKYMEHTOB,
copepxaLumx rpunanyeckmne HopMbl, - HOPMaTUBHBLIX aKTOB (3aKOHOB, YKa30B, NOCTAHOBMEHUN U T.N.);

3) cynebHoe mnpaBoO, COCTOsLLEE M3 KOHKPETHbIX PEeLUeHWA (NpUHUMaembiX CyAeOHbIMW opraHamu u
npuobpeTarLmx xapakrep 06pasLoB s peLleHns apyrnx aHanormyHbelx gen).

Ha npouecc BO3HMKHOBEHWST U pa3BUTUS MpaBa Takke OKasblBano BMAWSHUWE MHOXECTBO pPasfnUYHbIX
dakTopoB, cneundmka reorpadmnyecknx, KyrnbTYPHO-UCTOPUYECKUX U MHbIX 06CTOATENBCTB. B yacTHoCTK, Ha
BocToke, roe Becbma Benuvka pornb Tpaguuui, obblyaeB, penurnm, NpaBo BO3HWKAET MOA4 WX CUMbHbIM
Bosgenctemem. OCHOBHbIMU WUCTOYHUKaMU MNpaBa 34eCb BbICTYMalOT HPaBCTBEHHO-PENUrMo3Hble BO33PEHUs U
HopMmbl (Maeun KoHdyuus B Kutae, 3akoHbl MaHy B UHauun, KopaH B MycynbMaHCcKux ctpaHax u T.n.). B EBpone
Xe kpome obblMaeB Bce Oonble 3asBnanuM o cebe NpaBOTBOPYECTBO [OCYAAPCTBEHHbLIX OpPraHoB
(3aKkoHoaaTenbHbIE akThbl) U cyaebHoe Npaeo (NpeueneHTol).

KoHTponbHbIE BONPOCHI

1. KakoBa cneumdumka coumanbHbiX HOPM, CYLLECTBOBABLUMX B 4Orocy4apCTBEHHbIN nepnoa?

2. HasoBuTe npuymHbl 1 OOpMbl NPOUCXOXOEHMSA rOCYyAapcTBa.

3. K npegcraButensam Kakon Teopumn NpoNCXoXaeHust rocygapctea otHocutcs A.H. Paguwe?

4. OCHOBOIMOIOXHMKOM Kakol TeOopMM BO3HUKHOBEHMS rocyaapcTBa siBnsetTca Apuctotenb?

5. Kakve chaktopbl BbICTYNalT [MaBHbIMKM B MPOLLECCE MPOUCXOXOEHMS rocygapcTBa C TOYKM 3peHust
MaTepuannucTu4eckon Teopmnn?

6. B 4yem cneuundunka BO3HMKHOBEHUS NpaBa?
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Masa 3. CYLUHOCTb 1 ®YHKUUN TOCYOAPCTBA
§ 1. TocypapcTBeHHasA BNacTb: NOHATUE U o6LMe YepTbl

BnacTtb - CNoOXHbIA, MHOroacnekTHbI PeHOMEH, NPOSBASAIOLWMNNCA B Pa3HbIX OpraHu3auMoHHbIX dopmax,
MeTodax K cnocobax ee OCyLeCTBEHUS, CUCTEME OTHOLLEHWUI, Lensix u T.4. B opuagnyeckon nutepatype oaHu
aBTOPblI paccMaTpuBaloT BnacTb Kak OnNpeAerneHHyr (OyHKUUIO, NpUCyLLyo noboMy KOnnekTuBy, oOLLECTBY;
Opyrve wuccnegoBaTenn - Kak BOJNEBOE OTHOLUEHME (BnacTeOTHOLUEHWE) BMacTBYHOLEro WM MOABMACTHOro
CyObEeKTOB; TPeTbM - Kak CMOCOOHOCTL BracTBYHOLLErO (YNPaBnsoLWEro) HaBsa3biBaTb CBOK BOSO OPYrUM nvuamMm;
YeTBepPTblE - KaK OPraHN30BaHHYK CUMy, CMOCOOHYH MOAYMHATL BONE OnpederieHHOW couvanbHON OOLLHOCTM
apyrvx niogen. Bnactb NOHMMaeTCst Takke Kak ynpaBrieHne, CBI3aHHOE C NPUHYXaeHNeM. U HakoHeL,, 3a4acTyto
NnoZA BnacTbo NMOHMMAETCs roCy4apCTBO UMM ero opraxbl, ocyllecTerstowme Brnactb (A.®. YepaaHues).

Mo HaweMmy MHeHWUo, Mo coumnarnbHOM BracTb0 MOXHO MOHUMAaThL MpUcyLlee BCSIKOWM OBLHOCTU nogen
OTHOLLEHME FOCMOACTBA N NOAYMHEHMS MeXaY CyObekTaMu, ONuparoLLLeecs Ha NPUHYXXOEHMWE.

CoumanbHas Bnactb HeoTbemrieMa OT fo0OOM OpraHM3oBaHHOW, Gonee uNU MeHee YCTOMYMBOW W
ueneHanpaeneHHon o6wHocTM nogen. OHa npucywia u pody, M NremMeHn, U cembe, U OOLLECTBEHHOW
opraHusaumMu, M napTMu, W Trocygapctey, M oOuwlectBy B Lenom, WU T.N. OTO - BaXHelllee CcpeacTBo
(PYHKUMOHNPOBAHUS couMarnbHbIX CTPYKTYP WM MHCTUTYTOB, CYLLECTBEHHbIA 3rieMeHT ntobol opraHusaumu
coLmManbHOM XNU3HW.

Bnactb npugaetr obLecTBy LENOCTHOCTb, YMNPaBMSieMOCTb, CNYXUT  BaXHEMWUM  ¢aKTopoMm
OpraHM3oBaHHOCTM U nopsigka. VHbIMM cnoBamMu, 3TO CUCTEMOOOPa3yoLWMN 3reMeHT, obecneynBaroLLmi
coumanbHylo ku3HecrnocobHocTb. [log Bo3agencTBMEM BRacT  OOLLECTBEHHblIe OTHOLLEeHWs CTaHOBSTCS
LeneHanpaBneHHbIMUK, NpMoObpeTaloT XapakTep ynpaBnseMbIX U KOHTPONMPYEMbIX CBSI3€N, a COBMECTHAs XM3Hb
nogen genaeTca opraHM3oBaHHON U ynopsgo4YeHHON.

HeobxoguMmocTe couManbHOM BMRacTU B KOMMEKTUMBAX MPOUCTEKAeT M3 COBMECTHOMW OCO3HaHHOW
obLlecTBeHHOM [OesATenbHOCTM, YTO npegnonaraeT pasgeneHve Tpyda, pPerynvpoBaHWe MNoBeneHwus,
YCTaAHOBIEHME OMNPeAENeHHON Mepapxuu, Nnopsifka B3aUMOOTHOLLEHUM NIOOEN B KOMMEKTUBE W KOMMEKTMBOB
mexay cobon. CoumanbHasa BnacTb BCerga cogepXXuT aneMeHT NpuHyxaeHns. Popmbl NPUHYXKOEHWS, Kak 1 NyTu
"npuceoeHna" Yy>xom BoNKn, MHOroobpasHbl, B CBA3N C YEM pas3nMyaeTcs MHOXECTBO pa3HOBUOHOCTEN BriacTh Nno
CaMblM pPa3fMYHbIM OCHOBaHMAM [OENEHUs: SKOHOMWYECKasi, BOEHHasl, WAeosiornmyeckas, penurnosHas,
KopnopaTuBHas, NyonunyHasa u YyacTHas, BnacTb OpraHnsaumm Hag 0OpOBONbHO BCTYMMBLLUMMW B HEE YNEHaMu U
T.4. (B.E. YnpkuH).

[ocymnapcTBeHHas ke BnacTb npeactaBnseT cobor ocobyt pasHOBMAHOCTb coumanbHOM Bnactu. B
nutepaTtype no-pasHOMYy MOHMMAETCHA COOTHOLLEHME KaTeropun "rocygapCTBeHHasd Bnactb" M "monmtudeckas
Bnacrtb".

CornacHo ofgHOM TOYKE 3pEHMsl, roCcygapCTBEHHast BrnacTb - 6onee yskasa kateropusi, 4em nonutmdeckasi
BnacTb, nbo nocrnegHasa OCyLLeCTBNAETCA He TOMbKO rocydapCTBOM, HO U APYrMMM 3BEHbAMMU MOSNIUTUYECKOMN
cuctembl  obliecTBa: OpraHamum MECTHOro CaMOynpaBrieHusl, NapTUsSMW, MNOMUTUYECKUMU  OBUKEHUSMMN,
00LLEeCTBEHHBbIMI OpraHusaumsimm u T.n. Tak, B cootBeTcTBUM ¢ KoHCTUTYUMen Poccuinckon degepaumm opraHbl
MECTHOIo CaMOYrnpaBfieHNUs1 HE BXOOAT B CUCTEMY OPraHOB rocydapCTBEHHOM BNacTW, XOTS U OCYLLECTBMSAOT
BnacTtb (cT. cT. 3, 12, rn. 8).

BmecTte ¢ TeM ecnu rocygapCTBeHHasi BNacTb BbICTYMAET OT MMEHW BCero obuiectBa, TO nonutuyeckasl -
3a4acTyl0 OT KakoW-nMMbO ero 4Yactu WM coumanbHOW TIpynMnbl, SBAAOLWENCS CyObeKToOM MONMTUYECKOrO
BnacTBoBaHuA. B oTnnune oT Bnactu nNonuTUYECKOW, rocyfapcTBEHHas BNacTb MMEET CBOWUCTBEHHbIE el Tpu
OCHOBHbIE BETBM - 3aKOHOAATENbHYH, UCMONMHUTENbBHYIO U CyaebHY0 C COOTBETCTBYIOLWMMUN NpeporatMBamu (CT.
10 KoHctutyuum P®). NHbIMKM cnoBamm, nogobHO TOMY Kak MOMMTUYECKYHD cucTeMy obLuecTBa Hemnb3si CBOAUTb
TONbKO K rOCY4apcTBy, Tak M NOMUTUYECKYIO BNACTb HEMNMb3sl OTOXAECTBNATL C BMAcTblO rocy4apCTBEHHOMN.

CormacHo [dpyrom ToOuYke 3peHusi, MOHATUE "MonuMTuyeckas BracTb' TOXOECTBEHHO KaTeropuu
"rocygapcTBeHHas BNacTb", Tak kak NoNmuTudeckas BnacTb UCXOAMT OT rocydapcTBa M peanmayeTcs He MHaye Kak
npw ero (NPsIMOM UIN KOCBEHHOM) Y4aCTUW, pa3peLLeHnn 1 np.

["ocypoapcTBeHHas BnacTb - 9TO NyGIIMYHO-MONUTMYECKOE OTHOLLEHME FOCNOACTBA M MOAYMHEHUS MEXOY
cybbekTamu, onvparoLeecs Ha rocygapCTBEHHOE NPUHYXOEHNE.

MogobHas BNacTb OCyLLECTBASET PYHKLUMIO, CBA3AHHYHO C PYKOBOLCTBOM, YNpaBlieHNEM U KOOpAUHALVEN
BOMeBbIX AencTBUA nogen. [ocyaapcTBeHHasa BnacTb BeAeT K YCTAaHOBMEHUIO TakMX OTHOLLEHWIA, B KOTOPbIX OHa
BbICTYNaeT KakK BbICLUMA aBTOPUTET, OOOPOBOMBHO WNU  BbIHY)XOEHHO MNPU3HABaeMbIi BCEMMW YJlEHaMu
coumanbHOro coobLLecTBa, CNOXMBLLErNOCA Ha AaHHOW TeppuTopuu. BnactHoe pykoBOACTBO npegnonaraert, ¢
OLHOM CTOPOHbI, BO3MOXHOCTb HOCUTENEW BMACTHbIX (PYHKLUMI ONpedensTb NoBedeHue nogen, ¢ Apyron -
HeobOX0AMMOCTb MOABMACTHBIX NOAYMHATL CBOE MOBEAEHUE BMacTHOMY noBeneHuto. NoguvHeHne - cnencreue
Kak ybexgeHusi, Tak 1 npuHyxaeHus. BnacTe ectb cuna, cnocobHas noguMHsATb. YTpaTta 3Toro kadecrtsa
BbI3bIBAET Napanuy BracTu co BCeMU BbiTeKaloLwmmm otctoga nocnegcteusamu (IM.H. MaHos).

"ocynapcTBeHHas BracTb:

1) pacnpocTpaHsieTcs Ha Bce OOLWEeCTBO (3TO €4MHCTBEHHAs BNAaCTb, KOTOpPAst UMEET OTHOLLEHUE KO BCEM
nvuam, NPOXMBaKLUM B faHHOW CTpaHe, ABnseTcsa obLeoba3aTenbHoN);

2) HOCUT nyOnMYHO-NONUTUYECKUIA XapakTep (Mpu3BaHa BbINOMHATE OBOLECTBEHHbIE (DYHKUUW, peluaTb
obwue gena, ynopsgovmBath NPOLLECC YOOBNETBOPEHNS Pa3NNYHOro poaa MHTEPECOoB);
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3) onvpaeTca Ha rocyaapcTBeHHoe NpUHyXaeHue (MMeeT NpaBo NPUMEHNATb CUMy, Koraa 3To Heobxoaumo
ANSA OOCTWKEHUS 3aKOHHbBIX U CripaBeanmBbIX Lenei);

4) ocyllecTBnAeTcs cneumanbHbIMY NULAaMU (YMHOBHUKaMU, NOMUTUKAMU U T.N.);

5) ycTaHaBnMBaeT cUCTEMY HaroroB;

6) opraHu3yeT HacerneHue Nno TeppUTOpManbHOMY NPU3HAKY;

7) xapakTepuayeTcsl NErMTUMHOCTbIO U NeranbHOCTbIO.

NernTMMHOCTL U neranbHOCTb BNacTu - MOHATUS He coBnagatwwue. Ecnu neranbHOCTb 03HavaeT
topuanyeckoe 060OCHOBaHWE BNAcTW, ee COOTBETCTBME MPaBOBbIM HOPMaM, YTO BLICTYMNaeT ee opuandecKoit
XapaKTepUCTUKOW, TO NErMTMMHOCTb - 3TO OOBepue U onpaBAaHWe BracTv, YTO BbICTynaeT ee HPaBCTBEHHOM
Xapaktepuctukoi. Jliobas BnacTb, M3Aalollas 3akoHbl, Oaxe HenonynspHble, HO obecrnedynBawolwas ux
BbINOMHEHWE, - NerarnbHa, B TO e BPeMs OHa MOXET ObITb HENErMTUMHON, He MPUHUMATLCA HAaPOA oM.

Bo Bce BpemeHa NpegMeToM MOCTOSAHHON 03a604EeHHOCTU NPaBsALLUX INUT ABNAETCA NeruTMmalms ceoen
BMacTh U NonuTKKK, T.e. obecneyeHne Ux NpMU3HaHUs U 040GPeHNs CO CTOPOHLI NOABNACTHLIX. YTo6bI A06GUTLCS
YCUNEHUs CBOeil MoadepXKKM OOLLEeCTBOM, OHUM CTPEMSATCA BO3[deiCcTBOBaTb Ha CO3HaHMe nio[ei Bcemu
cpeacTBaMu - MOEOMNOMMYECKUMI, HayYHbIMU, NPaBOBbIMU, HPABCTBEHHBLIMU, 3MOLIMOHAMBHO-MCUXONOIMYECKUMM
nT.o.

O cTeneHn nNEerMTUMHOCTU TOCYQApPCTBEHHOM BMAacTM MOXHO CyOuTb MO YPOBHIO MPUHYXAOEHUS,
Heob6XxoauMOro Ans NPoBedeHUs TOW UMM UHOW MONUTUKM B 0BLLECTBe, Mo KONMUYECTBEHHOMY U Ka4yeCTBEHHOMY
aHanuay MorbITOK CBEPXXEHWUA NpaBuUTenei; No coLManbHON HanpPsXKeHHOCTU, CUne MPOABMEHUS MPayKOAaHCKoro
HEenoBMHOBEHUs!, BYHTOB, BOCCTaHWA M T.M.; MO pesynbTataMm BbIGOPOB; MO MAacCOBbIM AEMOHCTPaLUAM,
BHe3anHbIM NPOSBNEeHUAM Noaaep>Kk1 UMK, HanNpPoTUB, OMNMO3ULIMK CYLLIECTBYIOLLIEMY PEXUMY 1 Ap.

§ 2. NoHsATMe ¥ Npu3HaKK rocypapcTea

B nonuTuko-topnanyeckon nurepaTtype CyLecTBYET MHOXECTBO AeUHULMA NOHATUS "rocyaapcTteo”. Ero
onpeaensioT M Kak "obLeCTBEHHbIN COl3 CBOBOAHLIX MOAeNn C NPUHYAUTENbHO YCTAaHOBMAEHHBIM MWPHBIM
nopsaakom nocpencTtesom npeaocTtaBieHnA NCKNMIYNTENBHOINO  npasa NPUHYXOEHNA TONbKO OpraHam
rocyaapctea" (H. KopkyHOB); 1 kak "eCTeCTBEHHO BO3HUKLLYH OpraHu3auuio BNacTBOBaHWS, NpeaHa3Ha4YeHHyo
Ona oxpaHbl onpegeneHHoro npasonopsgka" (J1. Nymnnosu4); M kak "COK3 UNEHOB couuanbHbIX Fpynn,
OCHOBaHHbIA Ha O0OLLEeYEeNnoBEYECKOM MpPUHLUMNE CNpaBeanIMBOCTU, MO COOTBETCTBYHOLLEN €My BEPXOBHOM
Bnactbio" (J1. TuxoMnpoB); 1 Kak "coro3 ntogen, BNacTBYOLMA CAMOCTOATENBHO U UCKINIOYUTENBHO B nNpegenax
onpeneneHHon Tepputopun" (E. Tpybeukon); m Kak "cow3 nwoden, opraHM3oBaHHbLIN Ha Havanax npasa,
00beMHEeHHbIV roCno4CTBOM Haf €AVHON TeEPpUTOPUEN U nogumHeHnem egmHon snactn” (U. Unbun).

O6wmm BO BCeEX AaHHbIX OMNpedeneHnsx BbiCTynaeT TO, YTO Ha3BaHHbIE ydeHble BKYanu B KavyecTse
crneunuryecknx BUOOBbIX OTAVYUA FOCyAapCTBa Takme ero BaHenLme XxapakTepmcTuky, Kak Hapod, nyGnunyHyio
BnacTb 1 Tepputopuio. 1o GonbLloMy CHETY OHM MOHMMAanNM Nog rocyaapCTBOM COeAUHEHME NoAEN Nog OOHOM
BMacTbiO U B Npegenax ogHoON Tepputopun.

B npuHumMne 310 BepHbIN nogxod. HeobxogmMmo TONbKO MOMHUTL, UTO ganeko He niboe rocygapcteo U
[arneko He Bcerga B CBOEN MONMTMKE BOMSOLWAET BOMKO (MHTepeckl) BCero Hapoaa, 0onbLUMHCTBA rpaxaaH. Kak
npaeuno, 6oiBaeT HaobopoT. OHO obecnevnBaeT MHTEPECHI MPEMMYLLECTBEHHO NULLIL KAKMX-TO KITacCoB, CIOEB,
3NUT, HaUMOHANbHOCTEW W T.M., YTO BaKHO Y4YMTbIBaTb NPW PACCMOTPEHMU CYLLHOCTU AAHHOrO KOHKPETHOro
rocygapcrsa.

[MoaTomy, NO Hawemy MHEHWIO, roCy4apcTBO - 3TO OpraHu3aumsi NONUTUYECKON BRacTu, COOENCTBYOLW AN
NPEMMYLLECTBEHHOMY  OCYLLECTBIIEHMIO  KOHKPETHbIX  KIAcCOBbIX, OOLLEYENOBEYECKNX,  PENUMMO3HBIX,
HaUMOHanbHbIX Y APYrMX MHTEPECOB B Npegenax onpeaeneHHon Tepputopun.

[ocyoapcTBo - 3TO BbigenuBlIasicAa M3 obuiectBa u 0OBYCMOBMEHHas €ro coumanbHO-3KOHOMUYECKUM
YKIagoM, TpaguuusiMn, KynbTypow Nonutudeckas opraHnsaumnsa cyBepeHHon nyonunyHon Brnactu. Bo3HMKHYB Kak
NPOAYKT 3MMNUPUYECKON (ONbITHOW) COLIMAIbHON XU3HEAEATENbHOCTH, FOCYy4apCTBO HE coBnagaeT ¢ obLecTsoM
N BbICTYMaeT MO OTHOLLEHUIO K HEMY YNPaBIisioWwen CUCTEMON. JTa cucTteMa UMeeT COBCTBEHHYIO BHYTPEHHIOK
MIOTUKY Pa3BUTUS, YETKYI0 CTPYKTYPHYIO OpraHmsauuio (KoTopasi oTTaymBanacb Ha MPOTSXKEHUU ThiCAYeneTun),
crneunduryeckMn MexaHu3m B3aMMOAENCTBUS CTPYKTYPHbIX 3rnemMeHToB. Takum o6pasom, rocygapcteo -
caMofocTaToyHasi cuctema, obnagaroias cobCTBEHHON NPUPOAOW, CYLLHOCTBIO, (hopmon (U.®. PakuTckas).

"ocynapcTBO xapakTepusyoT CriegyoLmne npusHaky, oTinyarLwme ero kak oT 4Orocy4apCTBEHHbIX, TakK U
HEerocyaapCTBEHHbIX OpraHn3auui;

1) Hanuume nyGrMYHON BracTW, BblOENEHHONW M3 OOLecTBa N HE COBMafaloLlen C HacerneHnem CTpaHbl
(rocypapctBo obsi3aTenbHO obnagaet annapatoM yrnpaBreHus, NPUHYXAeHus, npasocyaus, nbo nybnuyHas
BMaCTb - 3TO YYHOBHUKM, apMusi, NONWLMS, Cyabl, a TakkKe TIOPbMbl U APYTUE YYPEXOEHUS);

2) cuctema HamnoroB, nopaTen, 3alMMOB (BbICTynas OCHOBHOM [OXOAHOM 4YacTblo Orogketa noboro
rocygapcTBa, OHM HeobXxoaouMmbl ONsi MPOBEAEHUS ONpenerieHHON MOMUTUKM U COAEPXKaHUSA FOCy4apCTBEHHOMO
annaparta, nogen, He MNPOV3BOAALLMX MaTepuarnbHbiX LEHHOCTEM W 3aHATbIX TOSbKO yMNpaBreHYeCcKon
OEeATEeNbHOCTLIO);

3) TeppuTOpManbHOE OeneHne HaceneHusi (rocyaapcTBO OObeAMHSIET CBOEW BNacTbl U 3aLUUTON BCEX
nofen, HacensoLwmx ero TEPPUTOPUID, HE3ABMCMMO OT MPUHALNEXHOCTU K Kakomy-nubo poay, nremeHwu,
yYpexneHuio; B MpOLECcCe CTaHOBMEHMS MEPBbIX [OCYAApPCTB TeppuUTOpuarnbHOe [eNeHne HaceneHus,
HayaBlleecss B npouecce OOLECTBEHHOIO pasfeneHus Tpyaa, MnpeBpallaeTcs B agMWHUCTPATMBHO-
TeppuUTOpMarnbHOE; Ha 3TOM (DOHE BO3HMKAET HOBbIM OOLLECTBEHHbIV MHCTUTYT - MOAAAHCTBO UITM MPaXX0aHCTBO);
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4) npaBo (rocynapCcTBO He MOXET cyllecTBOBaTb O6e3 npaBa, Tak Kak nocrnegHee opuam4ecku ocopmnseT
rocy0apCTBEHHYIO BMacTb MU TEM CaMbIM JeNnaeT ee NErMTUMHON, onpedensieT opuanyeckne paMmkm n gopmel
OCyLLeCTBNEHMA OYHKLMIA rocygapcTea U T.1.);

5) MoHononua Ha NpaBOTBOPYECTBO (M34aeT 3aKOHbl, MOA3aKOHHblE aKTbl, CO34aeT puandeckne
npeLeneHThl, CaHKLMOHMPYET 0bblvan, TpaHCOPMUpPYS KX B lopuandeckue npasurna noBegeHus);

6) MOHOMoONMsi Ha neranbHOEe MPUMEHEHNE CUIbl, (PU3NYECKOrO NPUHYXOEHMS (BO3MOXHOCTb FNULINUTL
rpaXkgaH BbICLUMX LEHHOCTEW, KakOBbIMWU SIBMSIOTCA XM3Hb M cBOOOOA, onpedensieT ocobyk OeNCTBEHHOCTb
rocygapcTBeHHON BNacTu);

7) ycToMuyMBblE NPaBOBblE CBSA3M C HAceneHWeM, MPOXMBAKOLWMM Ha €ero TeppuTopumn (rpaxgaHcTBo,
noaaaHcTBo);

8) obnapaHve onpegeneHHbIMU MaTepuanbHbIMUM  CPeacTBaMu AN NPOBEAEHMs1 CBOEN MONUTUKK
(rocypapctBeHHas COOCTBEHHOCTb, OIOMKET, BantoTa u T.1.);

9) moHononua Ha odmumanbHoe npeacTaBUTENbCTBO BCero obLiecTBa (HUKakas vHas CTPyKTypa He
BrpaBe NPeLCcTaBNsATb BCIO CTPaHy);

10) cyBepeHUTET (MpuUcylllee rocyaapcTBy BEpPXOBEHCTBO Ha CBOEW TEpPpUTOPUM U HE3aBUCMMOCTb B
MeXOyHapoAHbIX OTHOLWeHMsX). B obLliecTBe BnacTtb MOXET CYLLECTBOBaTb B pasHbiXx Buaax: MnapTuiHasi,
ceMenHasi, penurmosHas u T.n. OgHaKo BMacTblo, peLleHUst KOTOpol obsizaTenbHbl AN BCEX rpaxaaH,
opraHusauuin 1 yvypexaeHui, obrnagaeT nuvllb rocygapcTBO, KOTOPOE OCYLLECTBISIET CBOK BbICLUYO BRacTb B
npegenax CobCTBEHHbIX rpaHvy. BepxoBeHCTBO rocynapCTBEHHOW BracTv O3HavaeT: a) ee 6OesycrnoBHoe
pacnpocTpaHeHMe Ha HaceneHue M BCe couumarnbHble CTPYKTYpbl 06LiecTBa; 6) MOHOMOMbHYH BO3MOXHOCTb
NPUMEHEHUS1 TakMx CPEACTB BO3OENCTBUS (MPUHYXKAEHWS, CUIOBLIX METOAOB, BMMOTb OO CMEPTHOW KasHu),
KOTOpbIMKM He pacnonaraloT ApyrMe cybbekTbl MOMUTUKK, B) OCYLLECTBIIEHME BMAaCTHbIX MOMHOMOYMA B
crneundmyecknx Qopmax, npexge BCero opuanyeckmx (MpaBOTBOPYECKOW, NPaBOMPUMEHUTENTbHOW W
NpaBOOXpPaHUTENbHOW); I) NpeporaTMey rocygapcTBa OTMEHATb, MPU3HaBaTb HOPUOANYECKN HUYMTOXHBLIMWU aKTbl
Opyrmx cybbekToB MOMUTUKK, €CrM OHW He COOTBETCTBYHKT YCTaHOBMNEHUAM rocygapcrtsa. [ocyaapCTBEHHbIV
CyBepeHUTEeT BKIoYaeT Takme oOcHoBononarawwime npuHUunnbl, Kak eaumHCTBO U HeOesmIMMOCTb TeppuTopuu,
HENPUKOCHOBEHHOCTb TeppuUTopuarbHbIX rpaHnl, U HeeMellaTenbCTBO BO BHYTPEHHUE aena. Ecnn kakoe 6bl TO
HM ObIino MHOCTpPaHHOE rocyaapCTtBO WU BHELWWHAA cCura HapywaeT rpaHulbl AaHHOro rocygapcrtBa uUnu
3acTaBnsieT ero NpuHATb TO UMW UHOE peLleHne, He OTBeYalollee HauMoHanNbHbIM MHTEpPECcaM ero Hapoga, To
FOBOPAT O HapyLleHWM ero cyeBepeHuTeTa. A 3TO SBHbIM MpU3HaKk cnabocTn gaHHOro rocygapctea U ero
HecnocobHoCTM obecneynTb COOCTBEHHbBIN CYBEPEHUTET N HALMOHANbHO-roCy4apCTBEHHbIE MHTEpeChI. [ToHsTHe
"cyBepeHUTEeT" MMEET ANd rocygapcTBa Takoe e 3Ha4YeHue, YTo 1 NoHATUe "npaea n ceoboabl” Ansi YenoBeka;

11) Hanuune rocygapcTBEHHbIX CMMBOMNOB - repba, dnara, rumHa. CumBOMbI rocygapcTBa MNpu3BaHbl
obo3HavaTb HoOcuTEnen rocygapCTBEHHOW BMNacTh, NPUHAANEXHOCTb 4ero-nubo k rocygapcTtey. [epbbl
rocygapcrea MnoMeLlaloT Ha 34aHusX, rAe pacnornoXeHbl OpraHbl rocy4apcTBa, Ha MOrpaHuYHbIX cTonbax, Ha
POpPMEHHOWN oaexae rocyaapCTBEHHbIX CnyXawmx (BOEHHOCnyXawmx 1 gp.). dnarm BbIBELUMBAKOTCA Ha TEX Xe
3[0aHusX, a TaKkke B MecTax, rge npoBOASATCA MexayHapoaHble KOHepeHLMn, CMMBOMNN3MPYS NPUCYTCTBME Ha
HUX odnuManbHbIX NpegcTaBUTeENen COOTBETCTBYOLLEro rocygapctea u 1.4. (A.®. YepaaHues).

§ 3. CywHocTb rocygapcrBa: pa3nu4Hble noaxoAabl

CywHocTb kak dunocodckas KaTeropuss 03HavaeT rnaBHOE, OCHOBHOE, HeObXoAMMOe B TOM WS UHOM
asneHun. CriegoBaTenbHO, CYLWHOCTb rocygapciBa eCcTb TO Hambornee xapakTepHoe, 3HauMmoe B HeM, 4To
onpeaensieT ero cogepXxaHme, coumanbHoe HasHavyeHne u PyHKLNOHMPOBaHME.

be3 rnybokoro u pasHOCTOPOHHETO MOHMMaHUS MpuMpPoAbl U CYLWLHOCTM rocygapcTBa HEBO3MOXHO
rpaMoTHOE, KBanMduumMpoBaHHoe ynpaeneHme um. O6bekTnBHast HE0OBXOAMMOCTb 1 NpakTudeckasd NoTpebHOCTb
B 3HaHMSAX O rocygapcTBe no Mepe pa3BuTus obLiecTBa HeM3beXXHO BO3bMYT BEPX Had AMMNUPUYECKUM NMOAXOAO0M
K Hemy 1 He3HaHueM (A. MapuuH).

Mpn paccMoTpeHUn CyLLHOCTM rocy4apCcTBa BaXXHO y4MTbIBaTb ABa acrekTa:

1) T0, 4TO NIOBOE rocyfapcTBO €CTb OpraHM3aums NoNMTUYECKon BnacTu (popmarnsHas CTOpoHa);

2) TO, YbUM UHTEPECAM CNYXXUT AaHHAs OpraHu3aums (cogeparernbHas CTOpoHa).

Ecnv npn aHanuse cywHOCTM rocydapcTBa OCTaHaBNMBATbLCA TOMbKO Ha ¢hopManbHOM CTOpOHe, Torga
nony41TCsd, YTO ApeBHee paboBnagenb4eckoe 1 COBPEMEHHOE rocy4apCTBO TOXAECTBEHHbI MO CBOEW CYLLHOCTU.
Mexay Tem 3TO B KOpPHe HeBepHO. [MaBHOe B CYLLUHOCTU rocyAapcTBa - ero cofaepxarernbHasa cTopoHa, ApyrMMin
crioBamu, TO, YbM MHTEPECHI MPEXAE BCEro AaHHas opraHvM3aunsi MONIMTUYECKOW BNACT OCYLLECTBIISET, Kakme
NpUOpUTETLI YCTaHaBMBAET B CBOEW MOSTUTUKE.

B 37Ol CBAA3M MOXHO BbIAENNTL KITAaCcCOBLIN, 00LLE4YEN0oOBEYECKUIN, PENTUTMO3HBINA, HAaLUMOHalbHbIW, PAcOBbIN
noaxodbl K CyLLHOCTX rocyaapcTBa.

XpOHOMOrM4yeckn nepBbiM BbLICTYNAET KMacCoBbIA MOAXOA, B paMKax KOTOPOro rocyaapCTBO MOXHO
onpedennTb Kak OpraHM3auuio MONMUTMYECKOM BracTM SKOHOMUYECKM FOCnoacTByOLLEro knacca. 3aech
rocygapcTBO WCMONb3yeTcst B Y3KUX Llensx, Kak cpefacTtBo Ansi obecrneveHus rnaBHbIM 00pa3oM MHTEPECcOoB
rOCMOACTBYIOLLIEro Kracca, Crnosi, coumanbHou rpynnel. B aTom cnyyae nepBoodepegHoe yOoOBNETBOpPEHUE
MHTEPECOB Kakux-nmbo KnaccoB HE MOXET He Bbi3blBaTb CONPOTMBIEHMS Yy Apyrux krnaccos. OTcioga npobnema B
MOCTOSAHHOM  "CHATMKW"  [AHHOTO  COMPOTMBMEHUMA C MOMOLIBKO  Hacunus, OuKTaTypbl, T[OCMOACTBA.
PaboBnagenbyeckve, eopanbHble, paHHeEOypXyasHble, coumanucTudeckne (Ha atane  guKTaTypsbl
nporneTtapvaTta) rocygapctea BO MHOIOM MO CBOEW CyTU BbICTynawT KriaccoBbiMi. Bmecte ¢ Tem
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obLLie4enoBeYeckme N UHble MHTEPECH! B CYLLHOCTWU AaHHbIX FOCYAapCTB Takke MPUCYTCTBYIOT, HO OHWM OTXO4AT
Ha BTOPOW nriaH.

Bonee nporpeccuBHbIM sBNsieTcs obLievyenoBeyeckuii (Mnu obLuecoumanbHbI) noaxod, B pamkax
KOTOPOro rocyapCTBO MOXHO OnpeAenuTb Kak opraHvu3aumio NonmnTUYEecKon BriacTu, Co3AaloLyto YCroBus Ans
KOMMpOMMUCCa UHTEPECOB pasfu4HbIX KIaccoB M coumarnbHbIX rpynn. 34eck rocygapcTBO YXe UCMOoNb3yeTcs B
bonee LWMPOKMX LensX, Kak cpeactBo Ans obecneyeHus rnaBHbIM 00pa3oM UHTepecoB oOLlecTBa,
KOHLIEHTPUPYIOLLMX 3amnpochbl PasfuyHbIX KacCcoB M CroeB, OOMbLUMHCTBA HacerneHus CTpaHbl, ynoTpebnss
NpeMMyLLEecTBEHHO TakoW MeToq, Kak KomnpoMucc. [ocyaapcTBO Takow CYLLHOCTW, He 3aHMMasi OgHO3HaY4yHOW
KMaccoBOW no3vuuu, wucnonb3yetcss Oonblue Kak apbutp, MbiTaloOWMNCs cornacoBaTb WUMeloWmMecs B
pa3HOpPOAHOM OOLLEeCTBE NPOTUBOPEYUS, KOHMNMKTLI, konnuamu. KoHeyHo, 3To noka Oonblue upgean, Hexenu
peanbHocTb. U rocyaapcTs, koTopble Obl ke AOCTUMMU TaknX BbICOT, HA CEroAHsALHNIA AeHb HET. XOTHa eCTb psg
CTpaH, KoTopble 0OOWMMMCb B AOCTMXEHUM OaHHOW Uenu ropas3go OomMbLlUMX YCMNexoB, HEXenu COoBpeMeHHas
Poccua. K Takum rocygapctBam MOXHO OTHeCTW, Hanpumep, epmaHuio, ®paHuumio, Lsenuapuio, Lseumto,
Asctpuio, CLLUA u gp.

Hapsagy ¢ 3TMMU OCHOBHBIMW MOXHO BbIAENUTb N PENUIMO3HBIN, U HaLMOHamnbHbIA, U PacoBbld, U gpyrue
noaxodbl K CYLLHOCTU rocyAapcTBa, B paMKax KOTOPbIX COOTBETCTBEHHO PENUIMO3HbIE, HaLMOHabHbIE, pacoBble
nHTepechl 6yayT AOMUHUPOBATL B NMOMMUTUKE KOHKPETHOrO rocyaapcTea.

B pamkax penurmosHoro noaxoda rocydapCTBO MOXHO OMNpefenuTb Kak OpraHvM3aumio MNosiMTUYecKom
BNacTu, COOENCTBYIOLLYIO MPEUMYLLECTBEHHOMY OCYLLECTBIEHUIO WMHTEPEeCcoB onpedeneHHon penurun. Tak,
KaTonuyeckui BatukaH, ucnamckue rocygapctea - NMakuctan, WpaH, Upak, INueusa, CynaH, Caygosckas Apasus
M Ap. - B CBOEN MONUTMKE PYKOBOACTBYIOTCS B OONbLUE Mepe pennrmo3HbiMy Havyanamu.

B pamkax HauMoHanbHOro (HauMOHanMCTMYEeCKoro) noaxoda rocyAapCTBO MOXHO OnpeaenuTb  Kak
OopraHM3auuio MonMTUYECKON BRNacTW, COAEWCTBYIOLLYIO MNPEeMMyLLEeCTBEHHOMY OCYLLECTBIIEHNI0 WHTEepPecoB
TUTYNbBHON HaUMK 3a CYeT yOOBMNETBOPEHUS MHTEPECOB APYrMX HaLun, NPOXMBAIOLIMUX HA TeppuUTOpuUn OaHHOM
cTpaHbl. [lpymepom 3gecb MOryT BbICTynaTb COBpeMeHHas Jlateus, OCTOHUSA U Ap., KOTOpble, NPOBO3rnacuB
cebs gemokpaTUyeckumn MpaBOBbIMM rocyaapcTBamMu, B AEWCTBUTENBHOCTM (M 3TO  MOATBEPXKAEHO
MeXOYHapOAHbIMW OpraHM3aumnsMm 1 KOMUCCUSIMU) NPOBOAAT BO MHOMOM MOMUTUKY B MHTEPEeCcax Nillb KOPEHHbIX
HapOAoB, YLIeMIAs OOHOBPEMEHHO MHTEPECH! APYrnX Hauun. Peyb nget o6 nsbupaTtenbHbiX OrpaHUYeHusaX, O
3aKPbITUM PYCCKOSA3bIYHbIX LLKOM, O NpaBunax, KacawLwwmxcs o6A3aTenbHOCTU 3HaHWUS A3blka KOPEHHOW Hauumu
ONS 3aHATUA TOCYAApPCTBEHHbIX [AOIMKHOCTEW, ANA MONyYeHWs rpaxaaHcTBa, NPOABWMXEHUs Mo  cnyxbe,
Ha3Ha4YeHns NeHcun n T.n.

B pamkax pacoBoro noaxoga rocyaapcTBo MOXHO OnpedenuTb Kak opraHv3auunio MOonmMTUYECKOn BracTw,
COOEVCTBYIOLLYIO  MPEenMyLLEeCTBEHHOMY  OCYLUECTBMEHUIO UHTEPECOB OMpedeneHHoMm pacbl 3a  cyeT
YOOBMNETBOPEHUS MHTEPECOB APYIMX pac, NPOXUBAKOLIMX Ha TeppuTopuM AaHHOW cTpaHbl. [pumepom 3pech
MoxeT BbicTynatb HKOxHo-AdpukaHckas Pecnybnvka B nepuog pexuma anaptevpa, npassiime peakuMOHHble
Kpyrm KOTOPOW MpOBOAWMAM MOMAUTUKY pPacoBOW AMCKPUMUHALMM B OTHOLLUEHWU KOPEHHOro adppuKaHCKOro
HaceneHus U B 3HaYUTENbHON CTENeHU MPOoTUB nepeceneHues M3 NHauM. B yacTHoCTM, 3TO NposBNSnoch B
NULWEHNN adhpuKaHLEB rPaXaaHCKUX npas, MOMELLeHU UX B pesepsBauuy unu ocobble ropofckme KsapTansbl,
OorpaHVyeHnn ux ceoboabl NepeaBMxeHns 1 T.0.

MHaye rosopsi, CYLIHOCTb rocygapctea MHoroacnektHa. OHa He CBOAWUTCA TOMbKO K KacCoBbIM U
obLecoumanbHbIM Havanam. MoaTomy B CyLUHOCTW rocyAapcTBa B 3aBMCUMOCTU OT UCTOPUYECKMX YCMOBUIN Ha
nepBbIv NNaH MOXET BbIXOAUTb M060E U3 BbllLieHa3BaHHbIX Havan.

CoumanbHoe Ha3HaveHve rocygapcTea BblTEKaeT U3 ero CyLHOCTU. KakoBa CyLLHOCTb rocygapcTsa, TakoB
N XapakTep ero OesTenbHOCTW, TakoBbl Lenw, 3agavm n yHKUMM, KOTOPble OHO CTaBuT nepen cobomn.

§ 4. dyHKUMM rocypapcTBa: NOHATUE U BUAbI

®yHKUMKM rocydapCcTBa - 3TO OCHOBHbIE HaMpaBfeHVsl AeATEeNIbHOCTM rocy4apcTBa MO PELUEHMI0 CTOSILLMX
nepeg HWM uenei M 3agad. VIMeHHO B (PYHKUMSIX MPOSIBNSIETCH CYLUHOCTb KOHKPETHOrO roCydapcTBa, €ro
npupoda u coumarnbHoe HasHaveHne. CoaepkaHve yHKLMIA NMoKasbiBaeT, YTo AenaeT 4aHHOe rocyaapcTBo, Yem
3aHMMaIOTCS €ero opraHbl M Kakve BOMpOCbl OHW MPEeUMYLLECTBEHHO pelualoT. Kak OCHOBHblE HanpaeeHus
AesATeNbHOCTM rocydapCTBa OHU He [OOIMKHbl OTOXOECTBNATbCA C CaMOW AeSATENbHOCTbIO WU OTAENbHbIMM
arieMeHTaMK 3ToW AesATeNbHOCTU. OYHKUMM NMPU3BaHbl OTPaXaTb Ty OEATENbHOCTb rocyaapcTBa, KOTOPYH OHO
[OJITKHO OCYLLIECTBNSATb, YTODObI pelaTth NOCTaBeHHbIE Nepes HAM 3adaun.

®yHKUMM XapaKTepusyloT rocydapcTBO B pasBUTUWM, OMHaMuke, a He B cTatuke. OHWM CBsI3aHbl C
O0OBEKTMBHBIMWU MOTPEBGHOCTSMM, YCTAHABNMBAKOTCA B 3aBMCMMOCTM OT TWMa rocydapcTBa, OCHOBHbIX 3ajau,
CTOSILMX Neped HWM, U NPeAcTaBnsioT coboii CpeAcTBO peanu3aumu 3TuUX 3adad. B dyHKuMsix nposiBnsiercs
coumanbHo 0ByCroBneHHas Porlb, KOTOPYH NMPU3BaHO BbIMOJHATL FOCYAapCTBO Ha TOM MM MHOM UCTOPUYECKOM
aTane cBOEero pasBuUTUs.

K HanGonee 3Ha4YMMbIM NpU3HaKkaMm yHKLIMIA rocyaapcTBa OTHOCATCS:

1) yCTOMYMBO CHOXMBLUASICA npedMeTHas [OeATeNnbHOCTb [ocydapcTBa B BaXHeEWWWUX cdepax
06LLEeCTBEHHOM XU3HMU;

2) HenocpecTBeHHasl CBA3b MeXOY CYLIHOCTHOW XapaKTepUCTMKOW rocydapcTBa M ero coumanbHbIM
Ha3Ha4YeHueMm, koTopasi (CBsi3b) peanuayeTcs B AeATeNbHOCTY rocy4apcTBa;

3) HanpaBneHHOCTb AesATeNbHOCTM rocyapCcTBa Ha BbINOMHEHWE KPYMHbIX 3ad4ad U OOCTWXEHUe Lenen,
BCTalOLLMX Ha KaXKOOM UCTOPUYECKOM aTane pasBuTUs obLLecTBa;
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4) onpeaerneHHble QOpMbl peanusaumvM YHKLUA rocydapcTsBa (Yalle BCero npaBoBble), CBA3aHHble C
NpYMeHeHeM 0cobblIX, B TOM YUCIie BMacTHO-NPUHYAUTENbHLIX, MeTogoB (J1.A. Mopo3oga).

MoHATME byHKUMIA rocyfapcTBa He criedyeT OTOXAECTBNATbL C TaKMMM MOHATUSIMU, Kak Lenu 1 3agayu
rocyaapctea. Ecnu uenb rocygapcteBa ecTb TO, K 4emMy cTpemutcs obLLecTBO, a 3ajadv - cpeacrsa ee
OOCTWXKEHUS, TO PYHKUMM - 3TO OCHOBHbIE HaMpaBneHUsl OesiTENbHOCTU rOCyAapCTBa MO PELUEHUIO CTOSLLMX
nepen HUM 3agad. CnegoBaTenbHO, LIENW U 3a4a4m onpegensioT dyHKUMK.

MocnegoBaTenbHOCTb BO3HUKHOBEHWUSI (OYHKUMIA 3aBMCUT OT O4YepeqHOCTU 3ajad, BCTawlmx nepeq
0o6LLEeCTBOM B €ro MCTOPUYECKOM pasBUTMM, a Takke npecnemyembix Lenen. 3T 3agavn v Lenu 3aBucAT OT
pearnbHbIX YCIOBUIA;

noTpebHOCTEN N MHTEPECOB HaceneHus;

9KOHOMMYECKNX BO3MOXHOCTEN O6LLECTBa;

HPaBCTBEHHOIO M KyNbTYPHOro ypoBHSA 00LLECTBa;

npodeccrmoHanmama rocygapCTBEHHbIX CNyXallmxX U CTPYKTYP U Ap.

B pasHble neprobl NpMOpUTETHOE 3HaYeHWe NpPMOBpeTaT Te UK UHbIE LeNu U 3agadu rocyaapcTea, a
crnefoBaTtenbHO, W pasnuyHble ero QyHkuMn. Ha ogHux aTanax pasBuTus obLiecTBa LEHTP TSKECTU
nepeHocutca B cdepy SKOHOMMKM, MO3TOMY B [EATENbHOCTM roCydapcTBa KioYeBOoe MeCTO 3aHumaeT
3KOHOMMYECKas (YHKUMS;, Ha ApyrMx - B cdepy MOMUTUKM, Torga MOBbILEHHOE BHUMaHWEe YOensieTcs
peanu3aunm dyHKUMIN rocygapcTeeHHon Bnactu u 1.4. (J1.A. Mopososa).

dyHKUMM rocyfapcTea He criefyeT OTOXKAECTBNATb U C PYHKUMSMU OTAENbHbIX ero opraHoB. B otnvuve ot
(PYHKUMIA MHOFOYUCIEHHbIX FOCYAAPCTBEHHbIX OpPraHoB, creuunanbHO MpedHasHa4YeHHbIX AN OnpefeneHHoro
BMAA OesATenbHOCTM, (OYHKUUM rocyfapcTBa OXBaTbIBAOT €ro OesTenbHOCTb B LENoM, B HUX peanusyloTcs
coumanbHas LUEHHOCTb M CyWHOCTb rocyAapcTBa, MX OCYLECTBMEHW0 nogunHeHa pabota Bcero
rocyaapCTBEHHOrO annapara M Kagoro opraHa B OTAenbHOCTU. Tak, ecnu dyHKUMIO OXpaHbl npaB 1 ceobop
yenoBeka W rpaxgaHuHa, obecneveHus npaBonopsiaka MNpu3BaHbl BbLIMOMHATL Tak WM MHavYe BCe OpraHbl
rocyaapcTea, ee Havboree MofiHOMY BbINOSIHEHWIO AOMKEH OblTb NOAYMHEH BECb MEXaHW3M rocyaapcTtsa, TO
dyHKUMIO Haa30pa 3a cobrnogeHMEM 3aKOHHOCTU MPU3BaHbl OCYLLECTBNSITh NMULLb OpraHbl NPOKypaTypbl, UMEHHO
B 9TOM 3aKMO4aeTCsi UX rMaBHOE NpeaHa3HaveHue.

B 3aBMCMMOCTM OT NpPOAOIMKUTENBHOCTM OencTBUA YHKUUM rocygapcTBa  Knaccudpmumpytotea Ha
MOCTOsIHHbIE (OCYLLIECTBMSIIOTCA HA BCEX 9Tanax pasBUTUS FOCy4apcTBa, Hanpumep, SKOHOMUYECKasl) U
BPEMEHHbIE (MpeKkpalialT CBOE AENCTBME C pPELUEHMEM ONpenerieHHOW 3adayn, Kak MnpaBuiio, MMERLLEn
yYpesBblYalHbIN XapakTep, HanpMMep OYHKLUUS OKa3aHWsl MOMOLLN PErMoHy, rae nNpousoLUo 3eMneTpsaceHne); B
3aBMCMMOCTM OT MpUHUMNA pa3ferneHns BnacTen - Ha 3akoHodaTterbHble (NMPaBOTBOPYECKME), UCTIONHUTENBbHbIE
(ynpaBneHyeckne) n cyaebHble; B 3aBUCUMOCTM OT 3HAYEHUS - Ha OCHOBHble (Hanpumep, OYHKUUS OXpaHbl
00LLEeCTBEHHOrO NOpsiAKa) U HEOCHOBHLIE (Hanpumep, OYHKUMS pacCMOTPEHUSI CMOPOB); B 3aBUCUMOCTU OT TOrO,
B Kakon cdpepe 00LLEeCTBEHHOM XN3HM OHU OCYLLECTBIIAIOTCS, - HAQ BHYTPEHHME U BHELLHME (CM. CXeMmy 7).

Cxema 7

BUIH OYHKIUA T'OCYIAPCTBA

B saBucumMmocTU B saBucumMmocTH B saBucumMmocTH
OT MNPONOJIKNTEJIbBHOCTHU OT BHAUYMMOCTU oT cdeprl
OEeVICTBUS OCYyIIeCTBJIEHUS

| |

IIOCTOAHHEIE BPEMEHHEIE OCHOBHEIE HeOCHOBHEIE BHYTPEHUE BHeIIHME

§ 5. OcHOBHbIe BHyTpeHHMe 1 BHelHue dyHkuun Poccuiickoro rocyaapcrsa

K BHYTpPEHHUM (PYHKLNSIM COBpeEMEHHOro Poccmninckoro rocyaapctea OTHOCATCA criefytoLume.

®PyHKUMS OXxpaHbl NpaB M cBOOOO YenoBeka W rpaxgaHuvHa, obecrneyeHusi npaBonopsgka - 3TO
OEesATenbHOCTb FOCY4apcCTBa, HanpaBfeHHasi Ha 3aluTy WMHTEpPecOoB NUYHOCTM M obLllecTBa, Ha pearnbHoe
BOMJIOLLEHME B XM3Hb CT. 2 KoHcTuTyuum PP, cormacHO KOTOpPOW "4enoBek, ero npaea M cBoOoAbl SABMSKOTCA
BbICLUEN LEHHOCTbIO". [JaHHOe HanpaBneHue AesTENbHOCTM COBPEMEHHOro POCCMICKOro rocyaapcTBa LOIMKHO
ObITb CBsI3aHO C Bonee HageXHbIM rapaHTUPOBaHMEM MpaB M CBOOOA YeroBeKka U rpaxaaHuHa, C yKpenneHvem
3aKOHHOCTM M MpaBonopsgka, C ycuneHnem 6opbbbl C  KOppynuMen, B3ATOYHMYECTBOM, OGecnpegenom
KpMmnHana.

OKkoHOMMYecKas OYHKUMS rocygapcTBa 3akmiodaeTcss B BblpaboTke W rocyfapCTBEHHOM KOOpAMHauLuMm
OCHOBHbIX HanpasfeHUn SKOHOMWYECKOW MOMUTUKA B YCTOMYMBOM pexmme. Ha pasHbix aTanax pasBuTUS
obuwectBa ata yHKUMS MOXET MNpOSIBMATLCA MO-pasHOMY. 34ecb BecbMa BakHa MOCTaAHOBKA BoMmpoca O
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npegenax BMelaTenbCcTBa rocygapcTea B 3KOHOMUYECKYHO cdbepy, O MeTodax rocyfapCTBEHHOrO ynpaBrieHust
3KOHOMUYECKMMU OTHOLLEHNsIMA. Ecnn B ycrnioBmsX agMWHUCTPATUBHOW CUCTEMbI YMNPaBfEHUs SKOHOMMKA
perynupyeTca MpenMyLLEeCTBEHHO AMPEKTUBAMM, TO B YCITOBMSAX PbIHOYHbIX OTHOLLUEHWA - MNpeXae BCEro
3KOHOMMYECKMMM MeTodamu, T.e. MOCpPedcTBOM HaroroB, KpeguToB, NbroT u T.4. Cenvac gaHHas yHkuma B
COBpPEMEHHOM Poccum B OCHOBHOM CBOAUTCA K (OOPMMPOBAHWMIO M UCMOMHEHUIO OromkeTa, onpeneneHuto
cTpaTermm 3KOHOMWYECKOrO pasBUTUSi 0OLLecTBa, OOECneyvYeHno paBHbIX YCMOBWUA LS CyLEeCTBOBaHMUSA
pasnuyHbiX OpM COBCTBEHHOCTM, CTUMYIMPOBAHWUIO MPOW3BOACTBA, NPELNPUHMMATENBLCKON OEATENBHOCTM U
T.0.

®PyHKUMS  HanoroobnoXeHust BbICTYNaeT CaMOCTOATENbHOM OCHOBHOW  (DYHKUMEN COBPEMEHHOMO
Poccuiickoro rocygapctea, Moo Hanor Bce 6onblle CTaHOBUTCS rMaBHbIM METOL0M HOBOW CUCTEMbI YIpaBreHus,
YHMBEpPCanbHbIM PErynsaTOpoM, KOTOPLIN MCMOMb3yeTCs He TONbKO B 3KOHOMUYECKOW cdhepe, HO 1 B coLmarbHOM,
IOPUANYECKON, BHELUHENonuTMyeckon w T.n. [ymaeTcsl, Oaneko He CcnyyawHo co3gaHa Lenasi cuctema
rocyapCTBEHHbLIX OpPraHoB, MPU3BaHHbIX 3Ty (PYHKUMIO OCYLLEeCTBNATb (HanoroBble MHCMNEKLMKW, Haroroeasi
nonuuua wn T.N.), MPUHUMAETCs cneuunanbHoe 3akoHogaTtenbcTBo (HanoroBeil kogekc P® wn  gpyrmne
HOPMaTUBHbIE aKTbl B cdhepe HaroroBoro 3akoHO4aTENbCTBA).

®dyHKUMS coumanbHOW 3alMTbl €eCTb HanpaereHue LesTenbHOCTM rocygapcTBa, KOTopoe Mpu3BaHo
obecneynTb HOpMaribHblE YCMOBUSI KMU3HW Ansl O6LecTBa M coumanbHyl 3alMLEHHOCTb JIMYHOCTU. JTO
Hanbonee 3nobogHeBHas HblHE (YHKLUWSI rocygapcTBa, KOTopasi BblpaXkaeTcsl B KOMMIEKCe MeponpusiTUA Mo
OoKasaHWo coumanbHbIX YCnyr YrieHam o6LiecTBa, MX coumanbHon noggdepxke. lNMpexae Bcero peyb naet ob
obecneyeHnn HopMarbHbIX YCIOBUI XU3HW ONs1 TeX KaTEeropui rpaxaaH, KTo B CUIY pasfnnyHbiX 0O6beKTUBHbIX
NPUYMH HE MOXET MOSHOLEHHO TPYAUTLCS - MHBanNuAbl, NeHCUoHepbl, CTyAeHTbl 1 Ap. Kpome Toro, rocyaapcTeo,
BbINOMHAS OaHHY0 (OYHKUMIO, MpU3BaHO MOAAEPXKMBATL JKUIULLHOE CTPOUTENbLCTBO, 34paBOOXPaHEHWE,
006LEeCTBEHHbIN TpaHCNopT, CBS3b U T.M.

Okonornyeckas yHKUMS - 3TO HOBOE pa3BUBalOLLLEECs] HanpaBreHue OesiTeNbHOCTU COBPEMEHHOro
Poccuickoro rocygapcrea, CBsidaHHOe C ODOCTpPEeHMEM 3KOMOrMyeckom cutyaumm B mupe u B ctpaHe. OHa
BblpaxaeTcss B paspaboTke NpUPOOOOXPAHHOINO 3akoHOAATeNbCTBa, C MOMOLLBIO Yero rocyaapCTBO
yCTaHaBnMBaeT NpPaBOBOM PEXMM MNPUPOOONONb3oBaHus, OepeT Ha ceba obsizaTenbcTBa nepeg CBOUMMU
rpaxgaHamm no obecrneyeHuio HopManbHOM cpedbl obuTaHWs, 3akpbiBaeT B cryvae HeobxogumocTu
3KONOrM4Yeckn BpeaHble NpeanpuaTus, WTpadyeT HapyLnTenen 3akoHa u T.4.

KynbTypHasa yHKUMS npu3BaHa MOAHATb KyrbTypHbIW M OOpasoBaTerbHbI  YPOBEHb rpaxadaH,
CBONCTBEHHbIN LIMBUNM30BaHHOMY OOLLECTBY, CO34aTh YCMOBUS MX y4acTUsl B KYNbTYPHOW XXM3HM OOLLEecCTBa,
MoMb30BaHNS COOTBETCTBYIOLLMMU YyupexaeHuammn n goctmkeHusamun. CerogHa ee cogepxaHue cocTaernsiet
Pa3HOCTOPOHHSAS rocydapCTBEHHas nogdepXka pasBuUTUS KynbTypbl - nMTepaTypbl, UCKYCCTBa, TeaTtpa, KMHO
My3bIKM, CPEeACTB MaccoBOM WHGOPMauuW, Hayku, obpas3oBaHuMs W Np., XOTS U OCyllecTBnsieMass B SBHO
HegocTaToYHOM obbeme (CM. cxemy 8).

Cxema 8

OCHOBHHE BHYTPEHHME OYHKLMMU
COBPEMEHHOTI'O
POCCHMIUCKOT'O T'OCYIAPCTBA

OxpaHa mnpaB M CBODOOI YeJIOBEeKa M I'PaXIaHMHAE;
obecrnedeHre NpPaBOBOTO NOPAOKa

OKOHOMUUECKAS

HanmoroobisoxeHus

CoumasnbHasa

SKoJioTuyeckasa

KyneTypHasa

n mpyrue
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BHellHMe dyHKUMM rocygapcTBa TECHO CBSA3aHbl C BHYTPEHHMMW. WX BbINonHeHWe obecneynBaeT
MOMHOMNPaBHOE CYLLECTBOBaHMWE rOCy4apcTBa B COBPEMEHHOM Mupe, KOTOpbI BCe OOnblue CTAaHOBUTCS
B3aMMO3aBNCUMbIM.

K BHeLHUM dyHKUUAM Poccun 0THOCATCA crneaytoLume.

®PyHKUMSE 0OOPOHbI CTpaHbl MMEEeT MEepBOCTEMNEHHOE 3HayeHMe BO BCce BpemeHa. OHa 6asmpyetcsa Ha
NPVHUUNE NOAAEPXKAHUS AOCTAaTOYHOrO YpoBHSA 06opoHOCNocobHOCTM 06LlecTBa, OTBeYarLwero TpeboBaHUsAM
€ero rocygapcTBeHHon 0e3onacHOCTM, npedHasHavyaeTcs ON1S 3aliWTbl CyBEepeHuTeTa UM TepputopuanbHOn
uenoctHoctM Poccuiickon depepaumn, NpeceyeHus YrpoXxarwLlmx >XU3HEHHO BaXKHbIM MHTepecam Poccumn
BOOPY>KEHHbIX KOH(NUkToB. OBGopoHa cTpaHbl NpeanonaraeT BblpaboTky 4eTKOM 0BOPOHUTENBLHOW CTpaTernu,
yKkpenneHme ob6OpPOHHOM MOLLWM, COBEPLLUEHCTBOBAHME BOOPYXXEHHbLIX CUIl, OXpaHy roCcy4apCTBEHHOM rpaHuLbl U1
T.n. OcoBGeHHO ApKO O HeobxoaMMOCTW nopaep)KaHus 06OpPOHbI CTpaHbl HA 4OCTATOMHO BbICOKOM YPOBHE €lle
pa3 HanoMHuNK torocnaeckue cobbitns 1999 r., korga HATO B ogHOCTOpoHHEM nopsigke 6e3 caHkumm CoBeTa
BesonacHoctn OOH HaHocuna pakeTHO-60MG0BbIE yaapbl No cyBepeHHon Korocnasum.

®PyHKUMA copgencTBua No obecnevyeHnto MexayHapogHOro Mypa CBsidaHa C OesATerNbHOCTbio Poccuiickoro
rocygapctesa Mo NpeaoTBpaLLEHMIO BOWHbI, PA30PYXKEHUIO, COKPALLEHUIO XUMUYECKOrO N A0EepPHOr0 OpyXus,
YKpenmneHnio 00s3aTenbHOro ANl BCEX peXxmnMa HepacrnpOoCTPaHEHUS OPYXWsi MaCCOBOTO YHUUTOXEHUST U
HOBEWLLNX BOEHHbIX TEXHOMOMMA. Pedb naeT, B 4acTHOCTK, 06 ydacTum Poccum n UHbIX CTpaH B yperyrnmpoBaHum
MEXHaLMOHaNbHbIX M MEXroCy4apCTBEHHbIX KOH(SIMKTOB, O BKoYeHUn BoopyxeHHblx Cun  Poccunckon
denepaumm B MMPOTBOPYECKMNE Onepauun <*>,

<*> CM., Hanpumep: Ykas3 lNpesugeHta PO "O6 ncnonb3oBaHUy BOMHCKUX hopMMpPOBaHU BoopykeHHbIX
Cun Poccuiickonn ®Pepepauum B MexayHapogHoM npucytcteum no 6esonacHoctu B Kocoo, Coto3Hast
Pecnybnuka HOrocnaeua" ot 25 utonst 1999 r. N 822 // Poccuiickas raseta. 1999. 29 mioHs.

®PyHKUMS coTpygHMYeCTBa C OpPYrMMM rocygapcTBamMu MpOsiBNSAETCA B pa3HOOOpasHoW AesiTenbHOCTU
coBpeMeHHon Poccun, HanpaBreHa Ha YCTaHOBIIEHUE U Pa3BUTUE IKOHOMMUYECKMX, MONUTUYECKMX, MPaBOBbIX,
NMHOPMALMOHHbIX, KYNbTYPHBIX U MHBIX OTHOLLEHWI, FaPMOHUYHO COMETAaLUX UHTEPECHI AaHHOro rocyaapcTea
C UHTepecamu gpyrux ctpaH. NogobHas yHkuus npussaHa pewatb npobnemMy MHTerpaumm Poccum B MMpOBYIO
CUCTEMY, MEXOyHapOOHOro pasgeneHus Tpyda, obmeHa TexHonormsmu, ToBapamu, hMHaAHCOBLIMU CBA3SIMU U
T.M.

BHelwHsa geaTenbHOCTb rocyaapcTs, B TOM vncne n Poccunckon degepaumm, B COBPEMEHHBLIX YCIOBUSX
oyneTr adpekTMBHOM M MNNOOOTBOPHOM NUWLWb Torga, Koraa oHa Oyaetr 6asvMpoBaTbCs Ha MEXOyHapOAHO-
npaBoBbIX akTax C 06ueobs3aTenbHblM YY4ETOM HaUMOHamNbHbIX, COLNANbHO-3KOHOMUYECKMX, KYNbTYPHBLIX W
WHbIX OCOBEHHOCTEN N MHTEPECOB BCEX HAPOAO0B, BXOASALLMX B MMPOBOE COOOLLECTBO (CM. cxemy 9).

Cxema 9

OCHOBHHE BHEIHVE ®YHKIMM COBPEMEHHOI'O
POCCHMIUCKOT'O T'OCYIAPCTBA

OOOpOHa CTPaHBL

oBbecrneueHye MEeXOIYHAPOOHOT'O MMpa
1 06e30IacCHOCTHA

COTPYIOHMYECTBO C IOPYyI'VIMM I'OCyIapCTBaMM

n gpyrue
§ 6. ®opwmbl ocyluecTBNEeHNA PYHKLUNA rocygapcTBa
®opmbl ocyLecTBNeHMs PyHKUMIN rocygapctea - 3TO OQHOPOAHAA AeATerbHOCTb OpraHoB rocyaapcTsa,
nocpeacTBOM KOTOPOW peanusyroTcs ero pyHKUmu.

MpUHATO pasnuuyatb NpPaBOBble W OpraHW3aUMOHHble (POPMbI OCYLLECTBNEHUS (PYHKUMIA rocyaapcTsa,
KOTOpble peanuayloTcs ero opraHamu, OMKHOCTHBIMU NMLaMMU.
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MpaBoBble OpMblI OeATEeNbHOCTU rocydapcTBa onpegeneHbl KoHctutyumen PO, denepanbHbIM
3aKOHOOATEeNbCTBOM W 3aKoHoAaTenbCTBOM cybbektoB ®Pepepaumu, ApyrMW HOPMOYCTaHaBMUBAKOLLUMM
aktamu. K npaBoBbIM (hopMam OTHOCATCA:

1) npaBoTBOpYeCKas - AeATENbHOCTb MO MOArOTOBKE M M3AAHUI0 HOPMATUBHBIX aKTOB, CMOCOOCTBYIOLLMNX
OCYLLIECTBNEHMIO TOM UIU MHOW (PyHKLUN rocyaapcTea;

2) npaBoMNpUMEHNTENbHANA - AeATENbHOCTb MO peanu3aln HOPMaTUBHLIX akTOB MYTEM MPUHATUS aKTOB
NpUMEHEHWs NpaBa; 3TO NoBceAHeBHas paboTa Mo BbIMOMHEHUIO 3aKOHOB M MO Pa3peLleHnto pa3HooOpasHbIX
BOMNPOCOB YNpaBfieHYeCKoro xapakrepa;

3) npaBooxpaHuTenbHas - AeATENbHOCTb NO 3awuTe nNpaB W cBobOO4 YenoBeka W rpaxpaHuHa, Mo
npeaynpexaeHuio NpaBoHapyLLIEHWUI U NPUBMEYEHUIO K FOPUONYECKON OTBETCTBEHHOCTM BUHOBHbIX WL, U T.M.

MpoKkOMMEHTMPYEM Has3BaHHble (POPMbl Ha MpPUMeEpPe OCYLLECTBNEHUS 3KOMOrMYEeCKon yHKUUK
COBpeMeHHoro Poccuinckoro rocygapctea. Tak, nepBoHa4YanbHO 3akoHodaTerlbHble opraHbl AOSMKHbI NPUHATL
COOTBETCTBYHOLLYIO HOpMaTMBHO-NMpaBoByto 6a3y (3akoH PCPCP "O6 oxpaHe okpyxatowein npupogHon cpegbl”
oT 19 gekabps 1991 r. n gp.) <*>. 3atem co3galoTca U AENCTBYIOT COOTBETCTBYIOLLME rOCYAapPCTBEHHbIE OpraHbl
- MwuHuctepctBo npupogHbix pecypcoB P® (MIP Poccun), ®PepepanbHasa cnyxba Poccum no
TMAPOMETEOPONIONMM 1 MOHWUTOPUHTY OKpyXatollern cpedbl (PocrmgpomeT) <**>, opraHbl BnactM cyObekToB
depepaummn (NOCKOMbKY MPUPOOOMONb30BaHME, OXPaHa OKpYyXalwllen cpedbl n obecnedyeHne 3IKONOorm4eckomn
6esonacHocTn B cooTBeTcTBUM C¢ nN. "A" 4. 1 cT. 72 KoHctutyuum PP HaxogaTcs B COBMECTHOM BeAEHUM
Poccuiickon ®enepaummn n ee cyoLekToB).

<*> T[lepedyeHb 3akoOHOAATENbHLIX W WHbIX NpPaBOBbLIX akToB Poccuickon Penepauum B obnactu
Npvpoaononb30BaHUs K OXpaHbl OKpyxawLllen cpegbl cM.: BpuHuyk M.M. 3konorudeckoe npaso (NpaBo
okpyxatowen cpebl). M., 1998. C. 652 - 664.

<**> CM.: Yka3 [NpeangeHta PO "O cTpykType heaneparnbHbIX OpraHoB MCMNONMHUTENbHON Bractn" ot 17
mas 2000 r. N 867 // Poccuiickas raseta. 2000. 20 mas.

K opraHnsaunoHHbIM (bopmMam OTHOCATCA:

1) opraHuM3aunOHHO-pernameHTMpyoLlas - Tekywas pabota onpeaeneHHbIX CTPYKTYp no obecrneyeHuio
OYHKUMOHNPOBaHUSA OpraHoB rocygapcTBa, CBs3aHHas C MOArOTOBKOWM MPOEKTOB OOKYMEHTOB, OpraHusauuven
BbIOOPOB, NNaHNPOBaHNEM, KOOPAMHALMEN OENCTBUA, KOHTPOMEM U T.M.;

2) opraHM3aLVOHHO-X035IMCTBEHHAs - OnepaTMBHO-TEXHUYECKasa M XO3SIMCTBEHHas paboTa, cBsA3aHHasi C
Oyxy4eTom, CTaTUCTUKOMN, CHabXXeHEM, KpeauToBaHWEM, AOTaUMUSMA U T.4.;

3) opraHMsauMoOHHO-Maeonornyeckas - MnoBceAHeBHas pabota no umpeonormdeckomy obecneveHuro
BbINOMHEHUS PasnMYHbIX PYHKLMIA rocyaapcTBa, CBA3aHHas C pa3bsiCHEHWEM BHOBb W34aHHbIX HOPMAaTWMBHbIX
aKkToB, (hOpMMPOBaHMEM OOLLLECTBEHHOIO MHEHMS!, obpalleHeM K HaceneHuto 1 np. (cm. cxemy 10).

Cxema 10

®OPMEl OCYHECTBIJIEHUA
OYHKIMA TOCYIOAPCTBA

[IpaBOBEIE OpTraHn3alOHHEEe

IpaBOTBOPUYECKas perJjaMeHTHpYyola s
[IPaBOIIPUMEHUTEJIbHA S XO03AMCTBEeHHAas
IPaBOOXPAHUTEJIbHA L nneoJyiorudeckasd

MeToabl ocyLlecTBreHust yHKUNUIA rocyaapcTBa - 3TO Cnocobbl U NPUEMbI, C MOMOLLbIO KOTOPbIX OpraHbl
rocygapctea peanusytoT ero cyHkuum. Cpean nodoGHbIX MeTOOOB Mpexde BCEro BblOENsT Takue, Kak
y6exaeHve v NpUHyxaeHve, pekoMeHaaumMm 1 NooLLpeHne.

Y6exaaTtb - 3Ha4MT MOOLPSATb CYOLEKTOB K OMNpedeneHHo AeATenbHOCT, COOTBETCTBYIOLLE UX Bone,
Ge3 cunoBoro gaeneHusi, obecneunsas csobogy Bblbopa. YGexaeHne MOXET OCYLUECTBISATLCA yepe3 Takue
MO3UTUBHbIE tOPUONYECKME CPEeAcTBa, KaK CYyObEeKTUMBHblE MpaBa, 3aKOHHble WHTEepechbl, Nbrotel WM T.O.
locyoapcTBO Npexae BCero OOMKHO MaKCUMarbHO UCToNb30BaTh MeToAdbl YOeXaeH sl Kak OCHOBHbIE, TMaBHbIe.
Y6exaeHne OCHOBLIBAeTCA Ha 3aUHTEPEeCOBaAHHOCTW, [oKasaTenbCTBax 3akoOHHOCTM U LiernecoobpasHoCTU
CO3HaTemNbHOro NoBeeHNs, 0OTBeYaloLLero HopMam npaea.
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anIHy)K,CI,aTb - 3HAYUT CKITOHATL Noaen K OﬂpeﬂeﬂeHHOﬁ neAaTennIbHOCTU NocpeaCcTBOM CUINOBOrro gaBrieHunsa
(BOI'IpeKVI BoIne yI'IpaBJ'IFleMbIX), orpaHmnymnBas CBO60ﬂ,y nx Bbl60pa. an/IHy)KLI,eHI/Ie MOXET OCYLLUECTBINATLCA 4Yepes3
Takmne ropngny4eckme cpenctBsa, Kak Mepbl npeceyveHnd, NnpnocTtaHoBIIeHUnA, Haka3aHnAa U 1.4.

PekomeHgoBaTb - 3HAuuT opueHTnpoBaTb Ha KOHerTHbIVI BapunaHT OENCTBUN, XenaTenbHbIX C TOYKU
3PEeHUA obuwecTBa un rocygapcrea.

|_|OOLLI,p9|Tb - 3HA4YUT C NOMOLLIbIO CUCTEMbI BO3Hana)K,EI,eHVIl7I I'IO6y)KLI,aTb cnefosaTbh OEUCTBUAM, B KOTOPbIX
3aunHTepecoBaHO obLecTBoO ” rocyaapcrtBo, CTUMynumpoBaTb colMarnbHO Nosne3Hy AeATerlbHOCTb.

KOHTpOJ'I bHbl€ BOMNPOCHI

1. YTo Takoe rocyaapctBeHHasi BnacTb?

2. CoBnagaloT N NOHATUSA NErMTUMHOCTU U NeranbHOCTU rocyAapCTBEHHON BacTn?

3. anTe onpeaeneHune rocygapcraa.

4. KakoBbl Mpu3Haku rocygapcrea, OTNuMYalolme ero oT AOrocydapCTBEHHbIX U HEerocyaapCTBEHHbIX
opraHusaumin?

5. HasoBuTe OCHOBHbIE NOAXOAb! K CYLLIHOCTW rocydapcTaa.

6. KakoBbl hopMbl 1 MeTOAbI OCyLLecTBNeHns dyHKUWIA rocygapcTea’?

Jlutepatypa

BabypuH C.H. Tepputopusa rocygapcrtsa. [NpaBoBble u reononutuyeckue npodnemsl. M., 1997.
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BantnH M.A. CyliHOCTb 1 OCHOBHbIE DYHKLUM coLmanmncTnieckoro rocygapcrea. Caparos, 1979.

Bnagumunpos B.A. OCHOBHble (PYHKLUM MOCTKOMMYHUCTUYECKOrO rocygapctsa B obnactv BHYTPEHHeN
nonutukn. Teepb, 1992,

Omutpres HO.A. CoOTHOWEHME MOHATUA MNOMUTUYECKON W rOCydapCTBEHHOW BNAcT B YCNOBUSAX
dopMMpoBaHMA rpaxgaHckoro obuwectaa // Focygapcteo n npaeo. 1994. N 7.

Knenuosa T.H. ®yHkumm 1 annapat Poccuickoro rocygapctaa B pblIHOYHON 3koHOMUMKe. M., 1992.

MaHosB I".H. MNpusHaku rocygapctea: HoBoe npoyTeHue // MNonutnyeckme npobnemsl Teopun rocygapcrea.
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O6was Teopus rocygapctea v npaea / [og pen. B.B. llasapera. M., 1999.

MapwwuH A. YT0 Takoe rocygapcTeo? HaydHoe nccnegosaHme npupoabl rocygapctea. CIl6., 1907.

MaxoneHko H.B. OT ToTanutapmama K gemokpatumn: 0 doyHKUUSAX rocygapcTBa B NepexoaHbli nepwog //
Monutnyeckune npobnembl Teopun rocygapctea. M., 1993. C. 28 - 38.

Pakntckasa UN.®. Teopus rocygapctea. CI16., 1999.

CanbirvH E.H. TeokpaTtnyeckoe rocygapctso. M., 1999.

Teopus rocynapcTtea u npaea: Kypc nekumii / Mog pea. H.N. Matysosa 1 A.B. Manbko. M., 2000. 'n. 4.
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YUumpkmH B.E. NocynapcteoBeaeHume. M., 1999.

asa 4. TUMNbl N POPMbI TOCYOAPCTBA
§ 1. Tunbl rocygapcTBa: (popMaLMOHHbIA U LUBUIIM3aLUOHHbIN Noaxoabl

Tunonorns ecte yvyeHne o Tunax - donbwux rpynnax (knaccax) Tex unmn uHbix o6bekToB, obnagaroLmx
Habopom O0OLMX, XapaKTepHbIX [OJ19 Kaxgoro Tuna npu3HakoB. TunororMst rocygapctesa - 9TO  €ro
Knaccudvkaums, npegHasHavyeHHas ons pasgeneHns BCex NpoLUbIX U HACTOSALWMX rOCy4apCTB Ha Takve rpynnbl,
KoTopble Aanu 6bl BOSMOXHOCTb PaCKPbITb MX COLMArbHY CYLLIHOCTb.

Tunonorus rocygapcteBa NPOBOAUTCA B OCHOBHOM C MO3vUMM ABYX MOAXOAO0B: (POPMAaLMOHHOM U
LUBUITN3ALMOHHOM.

[MaBHBIM KpUTEPMEM MEPBOr0 NOAXOAA BbICTYNAT COLMUANbHO-3KOHOMUYECKME MPU3HAKM (0BLLEeCTBEHHO-
3KOHOMUYecKas dpopmManms). B ero ocHoBe nexunT yyeHne 06 06LLECTBEHHO-IKOHOMUYECKOW hopmaLiMm, KoTopast
BKITIOYAeT B cebsi TMM MPOM3BOACTBEHHbIX OTHOWEHMN (6asnc) M COOTBETCTBYHOLUMA €My TWUM HaOCTPOMKM
(rocypapctBo, npaBo U T.M.). ViMeHHO ©asanc (Tvn NPOM3BOACTBEHHbLIX OTHOLUEHWI) SBMASETCHA, MO MHEHUIO
npegcrasutenen dopmaumonHoro nogxoga (K. Mapkca, ®. OHrenbca, B.W. JleHnHa u gpyrux), peluaroimm
(haKTOpOM OOLLECTBEHHOIO Pa3BUTKS, KOTOPbIA LETEPMUHMPYET U COOTBETCTBYIOLUMA TUM HAACTPOEYHbIX
3MIEMEHTOB: rOCy4apCTBO M MpaBo. B 3aBMCMMOCTM OT TUMOB 3KOHOMMUYECKOro Gasnca BbIOENAT criegyrolime
TUMNbl rocygapcTea: pabosnagensyeckuin, doeoganbHbii, OypXKyasHbIN, COLMANMCTUHECKUNA.

PaboBnagenbyeckoe rocyaapcTtBO eCTb opyauve nogdepxaHust Bnactm paboenagenbueB Hag pabamu,
KoTopble ObiNn COBCTBEHHOCTBIO CBOOOAHBIX rpaxaaH. Pab He nmen HUKakux npae 1 hakTnyeckn npeacraBnsn
coboli roBopsiLee opyane Tpyaa.
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deofanbHOe rocygapcTtBO - 9TO  AMKTaTypa krnacca eopanoB, 3eMernbHbIX  COOCTBEHHMKOB,
npuceamBatoLLmx 0e3BO3Me3HbIN Tpyn KpecTbsiH. KpecTbsiHe Haxogunuchb B norypabckon 3aBMCMMOCTU OT
NMOMELLMKOB.

BypxxyasHoe rocygapcTtBo npenctaBnseT cobon puktatypy Oypxkyasuu, B KOTOPOM COCIOBHOE
HEPaABEHCTBO 3aMeHsIeTCA couuanbHbiM.  Pabounii  topugudeckn cBobogeH, HO, JULWIEHHbIA  CpPencTB
NpOM3BOACTBA, OH BbIHY)XAEH NPOAaBaTb CBOK paboyyto cuny KanutanucTy. [JaHHoe rocydapcTBO MpoXoauT
pasnu4yHble cTtagmu pa3BUTUS: KanutanucTU4eckoe, MOHOMOJSTUCTUYECKOE, NHAyCcTpUarnsHoe,
NMOCTMHOYCTpUanbHoe rocyaapcTeo.

Coumanuctuyeckoe rocygapcTtBo, MO  MHEHMIO NpepcTtaBuTenei  (opmMauuoHHOrO nogxoda, Kak
rocy4apcTBO BhICLUErO TMMNa ecTb OTMUpatoLLee rocyaapcTeo, 6asupytoLeecs Ha 06LLeCTBEHHON COBCTBEHHOCTH
Ha CpefCcTBa NPOU3BOACTBA M UMEIOLLLEE LUMPOKYIO coupmarnbHyto 6asy.

MepBble TpM TWMa OXBaTbIBAKOTCA POOOBLIM MOHATMEM "aKchyaTaTopckoe rocygapctBo”. CyLHOCTb
JaHHOro rocyapcTea COCTOMT B rOCMOACTBE, NOAABMEHNM M SKCMNyaTaumMm O4HOro Krnacca Apyrim.

Coumanuctnyeckoe e rocyaapCcTBO - aHTUIKCMfyaTtaTopckoe Mo CBOeW npupode - cuMTaetcs
"nonyrocygapcTeom” unum "rocyaapcTBoM He B COBCTBEHHOM cMbIcrie crioBa”. ATO UCTOPUYECKM NMOCNEAHWIA TWN
rocyaapcrsa, KoTopbi, No MHeHuo K. Mapkca, nocteneHHo "3acbinaet" M B KOHEYHOM wuTore "oTompet",
BbIMOSIHMB CBOI 3afayy NOCTpoeHus 6ecknaccoBoro KOMMYHUCTUYECKOrO obLLecTBa.

[ocTonHcTBa hOpPMaLIMOHHON TUMOMOrK:

1) NpooykTMBHa cama uaesl AenuTb FocydapcTBa Ha OCHOBE COLMAnbHO-3KOHOMMYECKUX ¢hakTopos,
KOTOpble AeNCTBUTENBHO BECbMA CYLLIECTBEHHO BIUSIIOT HA OOLLECTBO;

2) OHa nokasblBaeT Mo3TanHOCTb, ECTECTBEHHOMCTOPUYECKNIA XapakTep pa3BuTus rocygapctea. MIcTouHmk
pa3BUTMS rocyaapcTBa 3aKrtoyeH, N0 MHEHUIO NpeacTaBUTeNeln JaHHOW Teopun, B CaMOM O6LLECTBE, a He BHe
ero. CMeHa ofHOro Tuna gpyruMm - MNpouecc OOBLEKTUBHLIN, €CTECTBEHHOUCTOPUMYECKUN, peanuayroluincs B
pesynbTate pesositoumi. B 3TOM npouecce kaxabln NocrneayoLwmi TUn rocygapctaea AOMmKeH ObITb MCTOPUYECKM
Gonee NporpeccmBHbLIM, YEM NMpeablayLLniA.

HepocTtaTku:

1) oHa BO MHOIOM OAHOSIMHENHA, XapaKTepu3yeTCs U3NULLIHEN 3anporpaMMUPOBaHHOCTLIO, B TO BPEMS Kak
NCTOpMS MHOroBapuaHTHa 1 Aaneko He BCEraa BrnMCbiBAaeTCH B HAYEpPYEHHbIE Arsl HEe CXEMb;

2) HegooOLEHUBAKOTCA OYXOBHble (DaKTOPbl (PEeNUrMo3Hble, HauMoHanbHble, KyNbTypHbIE U T.M.), KOTOpble
nogyac MoryT BeCbMa CyLLLECTBEHHO BNMATb Ha Npupogy TOro UNu MHOMo rocyAapcTBa.

B ocHoBe UMBUNU3ALMOHHOIO NOAXOA4A NeXaT Kak pa3 AyXOBHblE MPU3HaKW - KyNbTypHbIe, PENUIMO3HbIE,
HauuoHarnbHble, ncuxonorndyeckme un np. MNpegcraButenu: aHrnMuickun nctopuk A. TormHOmM (XX B.), pycckui
coumonor, npoxueatowmi B CLUA, M. CopokunH, HemeLkue mbicnutenn XX B. O. Wnenrnep n M. Bebep un gpyrue.
B uyactHoCTM, MO MHeHMo A. TonHOW, umBMNM3aUMS €CTb 3aMKHYTOE W NoKanbHOE COCTOsiHME obLuecTBa,
oTnuyatoLleecss OBLWHOCTLIO PENUIMO3HbIX, ATHUYECKMX, reorpadunyecknx 1 gpyrux npusHakos. B 3aBucmmocTm
OT HUX BbIAENAIOT cregylolne UMBMIM3aunm: ermneTckyto, KUTancKyto, 3anagHyto, npaBocnaBHylo, apabckyto,
MEKCUKaHCKYI0, MPaHCKYIO 1 T.M.

Kaxgas uvsmnusauus npugaeT yCTon4mMBy OBLHOCTL BCEM rocyaapcTBaMm, CyLLLECTBYIOLLMM B €€ pamKax.
LnBMnmnsaumoHHbii  nogxon o6GOCHOBLIBAETCA WAEen eOuHCTBa, LEeNIOCTHOCTM  COBPEMEHHOro  Mupa,
NpMopUTETOM MaearbHO-OyXOBHbIX ()aKkTOPOB.

A. TonHOM oOocHOBanm TEOPUIO KPYroBOPOTa CMEHSIOWMX APYr Apyra 3aMKHYTbIX LMBUIM3aUWN.
OnHamnyeckme M3MeHeHus (BO3HWKHOBEHME, POCT, HaOSIOM U pasfioXeHne) B COOTBETCTBUM C 3TOW Teopuen
MPOUCXOAAT He B pamKax MWPOBOro OOLLECTBEHHOTO Mpouecca, a BHYTPU OTAENbHOW LMBUNU3aLUN.
LinBunusaummn aenswoTcs kak Obl BETBAMM AepeBa, COCYLLECTBYOLWME pAAOM ApYr ¢ ApyroM. [BuKylien curion
KpyroBopoTa LUMBUNN3aLmMin BbICTyNaeT TBOpYECKas anuvTa, Kotopas yBnekaeT 3a cobomn MHepTHoe 60MnbLUNHCTBO.
Otcioga A. TonHOM BMANT NpOrpecc B LyXOBHOM COBEPLUEHCTBE MOKONEHWIN NOOEN.

[JocToMHCTBa LNMBUNN3ALMOHHON TUNOMOTNN:

1) onpegeneHbl OyxOBHble (DAKTOPbl Kak CYLIECTBEHHbIE B TEX WU WHbIX KOHKPETHO-UCTOPUYECKUX
YCIOBUSAX (Bedb HE CNyYalriHO BbIAENSIOT PENUMMO3HbIA U HALUMOHAarbHbIA NOAX0AbI K CYLLHOCTU rocy4apcTea);

2) B CBA3M C paclUMpeHWeM [Auanas3oHa [YXOBHbIX KPUTEPUEB, KOTOPbIE XapaKTepusylT WMMEHHO
OCODEHHOCTM TeX WM WHbIX UMBUNMU3aLuMiA, nornyyYaetcsa ©Oonee 3asemnieHHas (reorpaduyvecku agpecHas)
TMMNOMOrns rocyaapcTB.

HepocTtaTtku:

1) HeOOOLEHMBAKTCH CoLMarnbHO-3KOHOMUYECKNEe (DaKToOpbl, KOTOPbIE 3a4acTyl0 OMpeaensoT NONUTUKY
KOHKPETHOW CTPaHbl;

2) Bblgenss 6onbLuioe KONMYECTBO uaeanbHO-OYXOBHbIX (DAKTOPOB B KayecTBe MPU3HAKOB LIMBUNU3ALMNA,
aBTOpPbI, MO CyTU Aena (BOMbHO UMW HEBOJLHO), Aarnu TUMMNOSMOIrMI0 HE CTOMNbKO rOCyAapCTBa, CKOMNbKo obLiecTsa.
ocynapcTBO - TOMBKO MONMUTMYECKasl YacTb obLiecTBa, KOTOpash MMEET CBOK MNPUPOAY M XapakTepusyeTcs
COOCTBEHHBIMW NapamMeTpaMu, He COBNaJatoLLMMK C KpUTEPUsIMU 0OLLEeCTBa Kak Gonee LMpoKoro n o6beMHOro
MOHATHUS.

B cuny Toro dakrta, yto Tunonorust rocygapctea (kak n nwobasi MHasi TMNonorust) SBfsieTca crnocooom
Mo3HaHWsl, (POPMALIMOHHBIN U LIMBUMN3ALMOHHBIA MOOXOAblI HE MCKIYalT, a AOMOMHAT U yrnyonawT apyr
apyra, BbICTynaioT Gonee HageXHbIMU NpUeMaMy MOHMMaHusA pasfnuuyHbIX TUMOB rocygapcTBa € No3vumm He
TONbKO COLMANbHO-3KOHOMUYECKNX, HO U OYXOBHO-KYNbTYpHbIX dhakTopoB. CrnenoBaTenbHO, AaHHbIE NMOAXOAbI
MOTYT N AOIXHbI NPUMEHATLCS U OTAENMbLHO APYr OT Apyra, U B KOMIEKCE.
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§ 2. Cbopma rocygapcrtBa: NoOHATUE U IJNIeMEeHTbI

Ecnn «kateropua "cywlHOCTb rocygapcTea" oOTBevaeT Ha BOMPOC, B 4YeM 3aKkni4vaeTcs rnaBHoe,
3aKoOHOMepHOe, onpefensiolLlee B rocygapcTse, TO kaTeropusa "opma rocygapctaa” o3HayaeT, KTO U Kak npaBuT
B OOLLEeCTBEe, KaK YCTPOEHbl M [OEWCTBYIOT B HEM OCYAapCTBEHHO-BIACTHbIE CTPYKTYpbl, Kak 00beauHeHO
HacerneHMe Ha [JaHHOM TeppuTopuW, KakMM OOpa3oM OHO CBS3aHO Yepe3 pasfnuyHble TeppuTopuarnbHblie U
nonuTu4eckne obpasoBaHMsa C rocyJapCTBOM B LIENTOM, KaK OCYLLEeCTBMSIETCA NONMTUYECKas BNacTb, C MOMOLLbIO
Kakux MeTodoB 1 NPUEMOB.

Ecnn Tepputopusi, HaceneHwve, BracTb nNpeacTaBnsalT cobon copgepaTenbHble  XapaKTepUCTUKU
rocygapcrsa, KOTopble oTpaatT To obliee, 4TO npucylle BcemM rocygapctBaM, TO B MOHATUKM "doopma
rocygapcTea” BblpaXaeTcsl UX BHYTPEHHSAS opraHu3auus, cnocod yCcTponcTBa, C MOMOLLbI KOTOPbLIX OHW BECbMa
CYLLIECTBEHHO OTNMYaOTCA ApYr OT Apyra.

OT dopmbl rocygapcTBa B 3HAYMTENBHOW CTEMEHW 3aBUCUT U MOMUTMYECKAs XW3Hb B obLiecTBe, U
YCTONYMBOCTb FOCY4apCTBEHHbIX UHCTUTYTOB.

dopma rocygapctBa - 9TO crnoco® opraHusauuu MofUTUYECKOM BRacTh, OXBaTbiBalOWMA opMy
npaeneHus, opmy rocyaapCTBEHHOIO YCTPONCTBA 1 MOMUTUYECKUA PEXUM.

B ¢hopme rocygapcTtea BbipaxaeTCsl ero CTPOEHME, Ha KOTOpOe BUSIOT Kak couManbHO-3KOHOMUYECKME
dakTopbl, Tak W MNpUPOAHbIE, KIMMATUYECKME YCIOBUA, HALUOHANbHO-UCTOPUYECKME U  PENUTMO3HbIE
OCOBGEHHOCTHM, KymnbTypHbIA ypoBeHb pa3sutus obwectea u T.n. Hanpumep, B AHmMnMM B pesynbraTe
cBOe0obpa3HOro Komnpomucca mexay Oypxyasven u deoganamy BO3HMKNA OrpaHUYeHHasi (KOHCTUTYLMOHHas)
MOHapxusi, B Poccum B cuny MHOroOHaLMOHaNbHOrO COCTaBa HaceneHust U OrpOMHbIX TeppuTopuin Gonblue
npeanocbINoK Ansa degepaTMBHOro yCTponcTea rocygapcraa.

OnemeHTamun popmbl rocyaapcTea aBnsaoTced (cM. cxemy 11):

Cxema 11

SJIEMEHTEL
®OPMH T'OCYIAPCTBA

dopmMa dopmMa [lonmuTMye CKUM
TOCYHOapCTBEHHOTO TOCYHOapCTBEHHOTO (rocynmapCTBEHHEIN)
IpaBJIeHUsA YyCTpOMCTBAa pexmM

1) dopma npaeneHuss - XxapakTepusyeT MOopsiAOK 00pas3oBaHMs M OpraHM3auun BbICLUMX OpraHoB
rocygapcTBEHHON BMacTW, WX B3aUMOOTHOLUEHWS Apyr C ApYyrom W Hacenewwem. B 3aBucmmoctn ot
ocobeHHocTeln hopMbl NPaBIieHMs rocygapcTBa nogpasaenstoTcs Ha MOHapXnyeckue n pecnyormkaHcKme;

2) opma rocygapCTBEHHONO YCTPOWCTBA - OTpaXkaeT TeppuTopuanbHyr CTPYKTypy rocyaapcTea,
COOTHOLLUEHME MEeXOy rocy4apCTBOM B LENIOM W €ro COCTaBHbIMW TeppuTopuanbHbiMi eguHmuamu. Mo dopwme
rocygapCTBEHHOrO  YCTPOWCTBA rocydapcTBa NogpasfgensioTcd  Ha  yHUTapHble, degepatvMBHble U
KOH(pbeaepaTmBHbIE;

3) monuTuyecknii (rocygapCTBEHHBIN) pexum - npegcraeBnser cobow cuctemy MeTogoB, CrnocoboB u
CpencTB OCYLLECTBIEHNS rOCyfapCTBEHHOM BriacTu. B 3aBncnmocty ot ocobeHHocTen Habopa AaHHbIX MPUEMOB
rocygapCTBEHHOINO BRacTBOBaHWS pasnuyaloT AeMOKPaTUYEeCKMA WM aHTUAEMOKPATUYECKUM MOnvTUYeckue
(rocyaapCTBEHHbIE) PEXMMBbI.

Takum obpasom, dopma rocygapcrBa - 3TO €ro CTPYKTYpHOE, TeppuTopuanbHOe U MNONUTUYECKOE
YCTPOMWCTBO, B3ATOE B €AUHCTBE TPEX BbilLIEHA3BAHHbIX COCTABMAOLLMX.
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§ 3. ®opma rocyaapcTBeHHOro npaBreHus
dopma rocygapCTBEHHOIO TMpaBfeHUA - 3TO 3reMeHT OopMbl FOCYyAapCTBa, XapaKTeEpU3yoL Wi

OopraHM3aumio BEPXOBHOW rocy4apCTBEHHON BNacTu, NOpsAoK obpa3oBaHMs ee OpraHoB M MX B3aMMOOTHOLLEHUS
C HaceneHvnem (CM. cxemy 12).

Cxema 12

®OPMA T'OCYIHAPCTBEHHOT'O

[IPABJIEHUA
MoHapxum Pecnybamku
abcosTHad OT'PaHUUYeHHasd npesuneHT— cMellaHHasda napjiaMeHT -
(KOHCTUTY — ckasda ckasda

LMOHHAaS)

K BepxoBHOM TroCyqapCTBEHHOM BNacTM OTHOCAT [faBy rocygapctBa (MOHapX wnv NpesngeHT),
3aKoHoAaTernbHbIN OpraH, NMPaBUTENbLCTBO.

Ecnn B kayectBe KpuTepusi paccmaTpvBaTb MNOMOXEHWE rMnaBbl rocygapctea, TO POPMbl MpaBreHust
noapasgenslnTcs Ha MOHapXun 1 pecnybnukm.

MoHapxusa (0T rpeveckoro monarchia - eguHoBnacTue) - 3To popma npaBfieHus, NPU KOTOPON BNacTb
MOMHOCTLIO UMK YaCTUYHO COCPEeAOTOYEHa B pyKax eQuHONMYHOrO rMaBbl rocyaapcTsa (MOHapxa): Kopons, uaps,
Wwaxa, umnepaTopa v T.A4.

Mpr3Hakn MoHapxum:;

1) BNacTb nepegaeTcs no HacneacTay;

2) ocyuiecTBrnsieTcst 6eCCpoYHo;

3) He 3aBUCUT OT BONEN3bSABIEHNS HAaceneHus.

MoHapxuu OblBalOT HEOrpaHUYEHHbIMK, T.€. B HUX OTCYTCTBYHOT NpeAcTaBUTENbHbIE yYpexaeHns Hapoaa,
a eQUHCTBEHHbIM HOCUTENEM CyBepeHuTeTa rocygapcTea ABnseTcsa MoHapX (Hanpumep, abCcontioTHbIE MOHapXmK
nocriegHero nepuoga anoxm deoganunama, n3 coBpemeHHbix - CaygoBckas ApaBusi, bpyHel), u orpaHn4eHHbIMK
(KOHCTUTYLIMOHHBIMK), B KOTOPbIX Hapsdy C MOHapxoM HOCUTENSIMU CyBepeHuTeTa BbICTYnaloT Apyrne BbiCLLne
rocygapcTBEHHbIE OpraHbl, OrpaHNYMBalOLLME BacTb rMaebl rocygapctea (Benvkobputanmsa, AnoHus, Vicnanms,
LWeeuus, Hopserusa n gp.).

XoTa psig COBPEMEHHbIX rocyfapcTB C MOHapXMYeckon (hopMOW MnpasrieHusi NpUHANU KOHCTUTYUMU U
copmupoBanu naprnameHTol (baxpewH, Katap, KyeBent u gp.), NO CyllecTBy OHW MPOLOSHKaT OCTaBaTbCA
abConOTHBIMK, NMOCKONbKY KOHCTUTYLIMW AaHHbIX CTPaH yCTaHaBMNMBaloT, YTO BCS BracTb MCXOAWUT OT MOHapxa, a
napramMeHTbl UMEIT YNCTO KOHCYNbTaTUBHbIE MPEPOraTuBbI.

MoHapxusa ©Obina rocrnogcTtByowen (OpMON MpaBfeHNss Ha MPOTSHKEHUN HECKONbKUX cTonetun. B
cneundunyeckon popmMe OHa COXPaHAETCA U CEFOAHA NOYTM B TPETU CTpaH MuUpa.

Pecnybnuka (oT natuHckoro res publica - rocygapctBeHHoe, obuiecTBeHHOe feno) - 3to dopma
npaBneHnsl, NpyM KOTOPOW [faBa rocygapcrBa SBNSETCA BbIOOPHbIM M CMEHSEMbIM, @ €ro BnacTb CyuTaeTcd
NPOn3BOAHON OT n3dupaTtenen unm NpeacTaBUTENbHOIO opraHa.

Mpun3Hakn pecnyonuvku:

1) BbIGOpPHOCTE BNacTu;

2) orpaHM4YeHHOCTb CpOKa NONTHOMOYUIA BNacTu;

3) 3aBMCMMOCTb OT n3bupaTtenen.

B 3aBucumocTn OT TOro, KTOo chopmMuMpyeT NpaBUTENbLCTBO, KOMY OHO MOAOTYETHO U MOAKOHTPOJLHO,
pecnybnukn nogpasgensioTcs Ha NPe3vaeHTCKMe, MapfiaMeHTCKMe W CMellaHHble. B npesvgeHTcKmx
pecnybnukax (CLUA, Bpasunusa, ApreHTnHa, BeHecyana, bonusus, Cvpusi n gp.) MUMEHHO Mpe3vaeHT BhINOSHAET
3Ty ponb; B napnameHTtckux (Ffepmanus, Utanusa, Uugus, Typums, N3paunb 1 gp.) - napnamMeHT; B CMeLLaHHbIX
(PpaHums, PunnaHous, MNonbwa, bonrapus, ABCTpys 1 Ap.) - COBMECTHO NPE3NOEHT M NapriaMeHT.

B npeaungeHTckon pecnybnvke npesvaeHT m3bupaeTcsl He3aBMCUMO OT naprnameHTa nubo konnerven
BblIOOpLLMKOB, NGO HEMNOCPeACTBEHHO HApPOO4OM, OH OAHOBPEMEHHO SBMSETCA [NaBOW rocydapcrBa M
npasuTenbcTBa. Npe3vaeHT cam HasHadaeT MpPaBUTENBLCTBO U PYKOBOAWUT €ro AeATenbHOCThI. [MapnameHT B
OaHHON pecnybriMKe He MOXET BbIHECTM BOTYM HELOBEPUS NPABUTENLCTBY, a NPE3VAEHT HE MOXET PacnyCTUTb
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naprnamMmeHT. OgHako nNapraMeHT MMeeT BO3MOXHOCTb OrpaHnyMBaTh OENCTBUSA NPe3naeHTa U NpaBuTeNbCTBa C
MOMOLLbIO MPUHUMAEMbIX 3aKOHOB M Yepe3 yTBepxaeHue OlaxeTa, a B psige CryvyaeB MOXET OTCTpPaHuTb OT
OOIMKHOCTM npe3ugeHTa (Kkorga oH Hapywun KoHcTuTyuumto, coBepwmn npecTtynnexuve). NpeangeHT, B CBOK
oyepenb, HagenseTcs MNpaBOM oOTnaratenbHOro BeTo (0T mfaTuHCcKoro veto - 3anpeT) Ha  pelueHust
3aKoOHO4ATeNbHOro opraHa.

B napnameHTckon pecnybnvke npaBUTENLCTBO (POPMUPYETCS  3aKOHOA4ATENbHbIM  OpPraHoM U
OTBETCTBEHHO Nepea HWUM. [lapnamMeHT MOXeT NyTeM roflocoBaHMsA BbIpas3MTb BOTYM OOBEpUs NMOO BOTYM
HeZoBepus LeATENbHOCTU NpaBUTENBLCTBA B LIENOM, rMaBbl NpaBUTeNbCTBA (MpeacenaTento coBeTa MUHUCTPOB,
NPeEMbepP-MUHUCTPY, KaHUJMepy), KOHKPETHOro MuHucTpa. OdmumanbHO [naBoW rocygapctea  siBMsieTcs
npe3ngeHT, KOTopbli M3bupaeTca nubo napnameHToMm, nMbo Komnerven BblbopwukoB, NGO MpAMbIM
roriocoBaHvem Hapoga. OgHako B CUCTEME OpraHoB rocyAapCTBEHHOW BNacTVM OH 3aHMMAaeT CKPOMHOE MEeCTO:
ero 0683aHHOCTM 0ObIMHO OrpaHMYMBaOTCA NPeACcTaBUTENbHLIMU OYHKUUSIMK, KOTOPbIE Marno YeMm OTiiM4arTCs
OT (QYHKUMIA rMaBbl roOCy4apcTBa B KOHCTUTYLIMOHHBIX MOHapXusix. PearnbHoOM e rnaBoi rocyaapctea BbICTynaeT
pPYyKOBOAUTENNb NpaBUTENbLCTBA.

XapaKTepHO 4epTol CMeLlaHHbIX (Monynpe3naeHTCKUX, MorfynapramMeHTCKMX) pecnyonuk sBnsieTcs
OBOMHasi OTBETCTBEHHOCTb MpaBWTENbCTBa - U Nepen Npe3ngeHToMm, U nepeq napnameHToMm. B nogoGHbIx
pecnybnukax npesvaeHT M napramMeHT n3buparTcsi HenocpeacTBEHHO HapoAdoM. MaBow rocygapctea 34ech
BbiCTynaeT npeanaeHT. OH Has3HayaeT rnaBy NpaBUTENbCTBA M MUHUCTPOB C YY4ETOM packnaga MonMTUYecKnX
cun B napnameHTte. [NaBa rocygapctea, Kak MpaBurno, npepcefaTenbCcTByeT Ha 3acefaHusix kabuHeta
MUHUCTPOB W YyTBEpXAAeT ero pelweHus. [lapnameHT Takke MMeeT BO3MOXHOCTb KOHTPONMpOBaTb
NpaBuUTENbLCTBO MyTEM YTBEPXOEHUS1 eXerogHoro broaketa CTpaHbl, a Takke NocpeAcTBOM MnpaBa BblHECEHMS
npaBuUTENbLCTBY BOTYMa HEQOBEPUSI.

§ 4. CooTHOWweHMe TUNa u ¢hopmMbl rocygapcTaea

OcBelllas gaHHbIN BONPOC, OrOBOPUMCH, YTO MOHATME "TWn rocygapcTea” Hamu BydeT ucnonb3oBaTbes C
no3nummM opmaLnoHHOro NoAxoAa, nog NoHATMEM xe "dopma rocygapctea” GygeT paccmaTpmBaTbCA, NO CyTH
aena, popma npaeneHuns.

C opHoOM CTOpOHbI, rocygapcTBa Kaxaoro Tuna obriekarTcsa BO MHOXECTBO )OPM - B pamkax OAHOro
MCTOPMYECKOrO TUMa BCTPEYalnTCs pas3nuuHblie hopMbl rocydapctea. B vactHocTn, ans pabosnagenb4eckoro
TMna GbINM XapakTepHbl MOHapXun (4PEBHEBOCTOYHbIE AecnoTun - Erunet, BaBunoH, Accupus, Kutan, Hauns,
Pumckas nmnepust) n pecnybnuku (apuctokpatudeckme, Hanpumep Pumckas B nepmog ¢ VI no | B. 4o H.3., ”
aoemokpartmyeckne, Hanpumep  AdmHckoe  rocygapcTBo);  And  peoganbHOro  TMNa - MOHapXuu
(paHHedeonanbHasa, MoHapxus nepuoga deopanbHOM pas3gpobneHHOCTM, COCNOBHO-NPeaCcTaBUTENbHAS,
abcontoTHaa) u ropoackme pecnybnukn (BeHneumsi, eHysa, dnopeHuus, Hosropog, [lckoB u Aap.); ans
OypKya3HOro Tuna - [AeMOKpaTudeckMe pecnyonuku (napnameHTCkue, NpPe3vaeHTCKME, CMELLaHHbIe) U
KOHCTUTYLIMOHHbIE (OrpaHNYeHHbIE) MOHapPXUW; ANs coumanmcTmyeckoro Tuna - NMapwxckasa KommyHa, coBeTckue
pecnyonuki 1 pecnyonmnki HapogHON AeMOKpaTuK.

C pOpyron CTOpOHbI, rocygapcrtBa OMpegesieHHOro UCTOPUYECKOro Tuna WUMEKT HeKoTopble (opMbl,
npucyLime Tonbko MM. Tak, Hanpumep, COCMOBHO-MpeAcTaBUTeNnbHass MOHapXUst €CTb MPUHAANEXHOCTb TOMbKO
eoganbHOro rocygapctBa B W3BECTHbIM NEepuMoOA4  €ero  pasBuTWs, a naprnameHTckas MOHapxus W
AemMokparumyeckasi pecnybnumka CBOMCTBEHHbI Oyp)KyasHOMY TUMNy rocyaapcTaa.

[ocygapcTBa Kagoro JaHHOro Tuna He MoryT Bonfowartbes B fnobble popmbl, T.€. U B Takue, KOTopble
SIBHO MPOTMBOPEYaT MX COAEPKaHWMIO M HE COOTBETCTBYHOT UX 3KOHOMMYECKOW OCHOBE. Hemb3si npeacTtaBuTb
cebe paboBnagenb4yeckoe rocygapcteo B hOpMe OrpaHUYEHHON MOHaPXMU UM OEeMOKpaTUYeCcKon pecnybnmku
¢ obLeHaLmoHanbHbIMU NPeCTaBUTENBHBIMWN YYPEXOEHUSMMU.

KoHkpeTHas cbopma rocygapcrtea npegonpenensercs UCTopuyeckum TMNoM rocygapctea. Ho kpome atoro
OHa 3aBWUCUT 1 OT APYrMX haKTOpPOB:

1) YPOBHS 3KOHOMMYECKOIO pa3BuUTUSA OOLLECTBa;

2) COOTHOLLEHWSI KINAacCOBbIX CUIT;

3) MCTOPUKO-HALUMOHANBHbIX M KyNbTYPHbBIX TPaaULnNA;

4) mexgyHapogHoM 00CTaHOBKM 1 T.M.

dakTopsbl, KOTOpble 00YCNOBNMBAOT pasHoObOpa3ne rocygapCcTBEHHbIX (POpM, MOMyT ObITb pa3nuyHbiMu. B
LLeNIOM OHM CBOASATCS K KOHKPETHOCTU, NHAMBUAYANbHOCTN OOBEKTMBHBIX YCITOBUIA, B KOTOPbIX OCYLLECTBMSIETCA
ynpaBrneHMe OOLWECTBOM B TeX WM WHbIX CTpaHax. [locKonbKy Kakgoe rocydapCTBO pasBMBAETCS B
crneunuryeckmx KOHKPETHBIX YCIOBUSAX, OHO UMEET CBOeObpasHble Nonutudeckme opmbl.

CnepoBaTenbHoO, TMN 1 hopmMa rocygapcTBa COOTHOCATCS Kak cogepkaHue u popma, rge onpenensoLlyio
porib UrpaeT, eCTECTBEHHO, coaepxaHue (T.e. TUN rocygapcTea).
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§ 5. Popma rocynapcTBEHHOro ycTpomcTea

dopma rocygapCTBEHHOro YCTPOWCTBA - 3TO 31eMeHT OopMbl FOCYAapCTBa, XapaKTepu3yloLui
BHYTPEHHIOIO CTPYKTYpy rocygapctBa, cnocob ero nonuMTM4eckoro u TeppuTopuanbHOro  AeneHus,
006yCroBnMBaloLLMiA onpeaeneHHble B3auMOOTHOLLIEHNS OpPraHOB BCEro rocyAapcTBa C OpraHamu ero COCTaBHbIX
yacten (cMm. cxemy 13).

Cxema 13

®OPMH T'OCYIAPCTBEHHOI'O YCTPOMCTBA

YHUTapHOE denepaunusa Konpenepaumsa
TOCyIapCTBO
— LeHTpaJIn30BaHHOS — TeppuTOopMaJibHaA
— IeLeHTpaJIn30- — HaLUMOHAJIbHO—
BaHHOe TeppuTopMasyibHadg

C noMOWblo [aHHOTO MOHATMS FOCYOapCTBEHHOE YCTPOWCTBO XapaKTepuayeTcsi C TOYKU  3peHust
pacnpefgeneHus BnacTu B LLEHTPE N Ha MecTax.

B 3aBMCUMOCTM OT STOrO KpUTEPUST pasnuyatoT criegyoime dopmbl.

YHUTapHOE rocygapcTBo - NPOCTOe, eANHOE rOCy4apCTBO, YacTU KOTOPOro SABMASAKTCA agMUHUCTPATUBHO-
TeppuTopmanbHbiMM  eauHULaMKU 1M He obnagatoT npusHakamu rocygapCTBEHHONO CyBEPEHMTETA; B HEM
CyLlecTByeT efvHasi CucTema BbICLUMX OpraHoOB M eAuHas CUCTeEMa 3aKOHOAATemnbCTBa, Kak, Hanpumep, B
Monble, Benrpuu, bonrapuu, Utanuw.

B yHUTapHOM rocygapcTBe BCE BHELLHME MEXIOCy4apCTBEHHbIE OTHOLLEHUS OCYLLECTBIIAIOT LieHTpanbHbIe
OopraHbl, KOTOpble oduunanbHO MNPEACTaBASAT CTpaHy Ha MeXayHapogHon apeHe. MoHOMOSfbHLIM MpPaBoOM
HanoroobnoxeHns obrnagaeT rocygapcteo, a He Tepputopus. B3anmaHme MeCTHbIX HanoroB, Kak npaBuilo,
OOMNyCKaeTcsl C CaHKUuK rocydapcTea. Tepputopuu, B OTMYME OT rOCydapcTBa, He BnpaBe MO CBOEMY
YCMOTPEHUIO yCTaHaBNMBaTb M B3MMaTb Hamnorn. YHuTapHble rocygapctBa ObiBatOT LIEHTPanM30BaHHbIMU -
Hopeerusi, PymbiHug, LBeuus, anusa v T.n., n geueHTpannsoBaHHbiMK - Ncnanusa, ®paHumst n gp., B KOTOPbIX
KPYMHbI€ PErnoHbl MOSb3YTCA LUMPOKON aBTOHOMMEW, CaMOCTOATENbHO pellalT nepedaHHble UM B BegeHue
LeHTparnbHbIMW OpraHamn BOMpocChI.

depepaumss - CNOXHOE COKH3HOE [OCYyAapCTBO, YacTuM KOTOPOro SABMASKTCA rOCyAapCTBEHHbIMU
obpasoBaHusAMKU 1 obnagatoT B TOM UM UHOW Mepe rocygapCTBEHHbIM CyBEPEHMTETOM U APYTMMU NMPU3HAKaMm
rocygapCTBEHHOCTM; B HEM Hapsgy C  BbicwiMy  dpedepanbHbiMM - opraHamm 1 doegepanbHbiM
3aKOHO4ATENbCTBOM CYLLECTBYIOT BbICLUME OpraHbl M 3aKOHOOATENbCTBO CyObLEKTOB heaepaumm, Kak, Hanpumep
B Mepmanumn, Hgumn, Mekcuke, Kanage; degepaumm moryT ObiTb NOCTpOEHbI No TepputopmansHomy (CLUA) nubo
Mo HauuoHanbHO-TeppUTopManbHoMy npuHuuny (Poccus).

denepaumm CTPOATCH Ha OCHOBE pacrnpefeneHus QyHKUMn Mexagy ee cybbektamum M LEeHTpOM,
3a(PMKCMPOBAHHOIO B COKO3HOM KOHCTUTYUMK, KOTOpas MOXET OblTb M3MEHEHa TONbKO C cornacust CyObekToB
denepaumn. MNpu 9TOM o0gHa YacTb MOHOMOYUIN ABMNAETCA UCKOYUTENBHOM KOMMETEHLMEN COHO3HbLIX OPraHoB;
apyrasi - cyObekToB degepauun; TpeTbsi - COBMECTHOM KOMMETEHUMEN COK3a M ero uneHoB. B HacToswee
BpeMS B Mupe cyllecTByeT 26 depepatuBHbix rocyaapctB. OHu HaxopaTtca B EBpone (Asctpus, Benbrus,
epmaHus, Poccus, KOrocnasus, Bkiovarowlas Tenepb ase pecnyonuku - Cepbuto n YepHoropuio, LLsenuapus un
co3gaHHasa B 1995 r. cepbcko-xopBaTCcKo-MycynbMaHckas denepaums B bocHun); B Asum (MHgusa, Manansums,
O6beaunHeHHble Apabckve Omwupatbl, lMakuctaH); B Amepuke (ApreHTuHa, Bpaswnus, Benecyana, Kanaga,
Mekcuka, CLWA, Cent-Kutc n Hesuc); B Adpuke (Komopckme ocTtpoBa, Hurepus, TaH3aHus, Odwmonus); B
OxkeaHun (Manya-Hoeas ['BuHesi, CoeauHeHHble LUTatbl MukpoHesun); cdepepaumen siBnsetca ABcCTpanus.
HekoTopble anemeHTbl hegepanuama npucymn Esponenckomy Cotody, obbeguHsioiemy 15 ctpaH EBponbl.

KoHdenepaums - BpEMEHHbIVM COKO3 rocyaapcTB, obpadyemblii Anst JOCTUXKEHUS MOMUTUYECKUX, BOEHHbIX,
3KOHOMUYECKMX U npounx uenen. KoHdenepauma He obnagaeT cyBepeHUTETOM, MO0 OTCYTCTBYET OOWui ons
00beaAnHMBLUMXCA CYOBEKTOB LIEHTpanbHbI FOCYOAPCTBEHHbIM annapaT W OTCYTCTBYET eauHas cuctema
3akoHodaTenbcTBa. B pamkax KoHemepauum MOryT co3gaBaTbCA COH3HbIE OpraHbl, HO JUWb MO TEM
npobrnemam, paan peLleHnst KOTOPbIX OHW 06 BbEAUHUIUCH, U MWL KOOPOVUHUPYHOLLErO CBOMCTBA.

KoHdenepauma npeactaBnseT coOOM HEMpoYHble TOCYAApPCTBEHHbIE 00pa3oBaHMS W CyLlecTBYET
CPaBHMTENBHO HEJonro: OHM nnbo pacnagatlTcsa (kak 3To npousowsio ¢ CeHerambuen - obbeguHeHMem
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CeHerana n lambun B 1982 - 1989 rr.), NnMbo npeobpasyoTcss B dedepaTuBHble rocygapcrBa (kak 3To,
Hanpumep, 6bino co LLBsenuapuen, kotopasi n3 koHdpenepauum LWeenuapckuin Cotos, cywectsoBaBLuern B 1815 -
1848 rr., TpaHcopMmpoBanack B heaepaumio).

MosBunacb HoBas hopma  accouMMPOBAHHOINO  rOCyAapCTBEHHOrO  OObeAWHEeHWs,  Ha3BaHHOe
coppyxectBoM rocygapcts. lNMpumepom MoxeT aBnsitecss CoppyxectBo HesaBucumbix Mocygapcte (CHIN), B
COCTaBe KOTOPOro - rocygapcrea, paHee BxogueBwmne B CCCP. 310 Gonee amopdHass u HeonpegeneHHas
dopma, 4eM KoHeaepauus.

Kpome HasBaHHbIX (bOpM rocyapCTBEHHOIO YCTPOWCTBA B UCTOPUMU MMENM MECTO U HEKOTOpble Opyrue
cneundmyeckme opMbl - UMNeEpUn, NpoTekTopaTbl M Np. Tak, MMMNepuM BbICTYNaKT rOCYy4apCTBEHHLIMU
o6pa3oBaHMAMKN, OTNINYMTENBHBIMU OCODEHHOCTAMM KOTOPbLIX SBMAAIOTCA OOLWMPpHas TeppuTopuanbHas OCHOBA,
CUInbHas LieHTpanu3oBaHHas BracTb, aCUMMETPUYHbIE OTHOLLEHUS TOCNOACTBA U NOAYMHEHUS MEXAY LEHTPOM U
nepudepunen, pasHOPOAHbLIN STHUYECKUA U KyNbTYpHbIN cocTaB HaceneHus. Umnepun (Hanpumep, Pumckas,
BpuTtaHckas, Poccuiickas) cylwectBoBanv B pasfmyHble UICTOPUYECKMUE SMOXMU.

§ 6. MonuTnyecknin peXxxum: NOHATUE, NPU3HAKKU, BUADI

MonuTnyecknii (rocyaapCTBEHHbINA) PEXUM - 3TO CUCTEMa METOAOB, CNOCOB0B U CpeaCcTB OCYLLEeCTBNEHUS
nonuTU4eckon Bnactn. Beskne nameHeHus, npovcxogsdilime B CYLHOCTW rocygapcTBa AaHHOro Tuna, npexae
BCEro OTPaXKalTCH Ha ero pexunmMe, a oH BNUSET Ha hopMy npaBneHns 1 opMy rocyaapCTBEHHOrO YCTPONCTBA.

CornacHo ogHOW TOYKE 3peHUs, MOHATUS "MONMUTUYECKUA pexum"” U "rocygapCTBEHHbLIA PEXMM" MOXHO
pacueHMBaTb Kak TOXOECTBEHHbIE.

Mo MHeHUO [pyrMx aBTOPOB, MOHATUE "MONUTUYECKUIA pexum" Oornee LWMpPoOKoe, 4YeM MOoHATUE
"rocyaapCTBEHHbIN PEXUM", MOCKOMbKY BKMOYaeT B cebs MeTodbl U NPUEMbl OCYLLECTBIEHUA MNOMUTUYECKOWN
BMacTM He TOMNbKO CO CTOPOHbI FOCy4apcTBa, HO W CO CTOPOHbI MOMUTUYECKUX NapTUN U OBWKEHUR,
001 eCcTBEHHbIX 06beANHEHMI, OpraHM3aLMn 1 T.0.

MonuTnyecknini pexmm - 3To0 AMHaAMMYecKas, PyHKLMOHanNbHas xapakTepucTmka normnTuYeckon CUCTEMBbI.
Kateropuu "nonutmyeckun pexum" n "nonutmdeckas cuctema" TeCHO CBa3aHbl Mexay cobow. Ecnu nepsas
nokasblBaeT BECb KOMMIEKC MHCTUTYTOB, Y4aCTBYIOLLMX B MOMUTUYECKOW XWU3HM OBLLecTBa 1 B OCyLLECTBIEHUN
NOMNUTUYECKOW BMAcTW, TO BTOpas - Kak 9Ta BNacTb peanuayetcs, Kak AEeWCTBYIOT AaHHble WHCTUTYTHI:
OEeMOKpaTUYHO NGO HegeMOKpaTUYHO (CM. cxemy 14).

Cxema 14

MIOJIMTUUECKUA (T'OCYIOAPCTBEHHHN) PEX/M

IeMOoKpaTHUUeCKUN AHTHUIEMOKpPATUYECKUN

— smbepalibHO- TOTaJIMUTaPHBI
IeMOKpaTHUUeCKUN

— KOHCEPBATUBHO— bammcTCcrMM |
OIeMOKpaTUUeCKUN

n mpyrue aBTOPUTAPHEM —%

OECIOTUYECKUN [—

n Opyrue

[NoHATHe nonnTNU4ecKoro pexnma ABnAeTca Krir4YeBbiM OAnd (bOpMI/IpOBaHI/IFI I'Ipe,EI,CTaBJ'IeHVII7I 00 OCHOBHbIX
cuctemax Bnactu. MIMEHHO wucxogst M3 MNOSIUTUYECKOro pexuma Ccyaodatr o nognnHHOM KapTnHe npuHUNNnoB
opraHnsauunnm noJfinTu4ecKkoro yCTpOVICTBa obuwecta. [llonuTtnyeckun pexunm co3gaeTt Ol'lpeﬂeJ'IEHHbIIZ
NOSNINTUYMECKUIA KNnMaT, CyLIJ,eCTByPOUJ,I/IIZ B TOW MM WHOW CTpaHe B KOHerTHbIIZ nepunog ee UcTtopmnyeckoro
pa3BnUTUA.

MNonutnyecknin pexum npeacrasndeT cobon COBOKYIMNHOCTb crnocobos, cpeacTtB M MeTOOO0B MNMpakTn4eckoro
ocyulecCTBleHnd npaBAalLMMN Kpyramiu, rmaBHbIM 06pa30M BbICLULMMW OOJIKHOCTHbIMU NLaMu, Focyﬂ,apCTBeHHOﬁ
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BMacTHOM Bonu. B M3BECTHOM CMbICne MOMUTUYECKUA Pexum OnM30K K MOHATUIO "CTUNb FOCY4apCTBEHHOrO
ynpaBneHns", HO ecnv NOCMeAHUA pacKkpbiBaeT TEXHOMOMMIO YNpaBneHNs C TOYKM 3peHUst ee paLMoHanbHOCTU U1
3P PEKTMBHOCTH, TO NOMUTUYECKUIA PEXMM (PMKCUPYET MONUTMYECKYH CTOPOHY rOCy4apCTBEHHOrO yrnpaBneHus -
peanbHyl0 NPUHAANEeXHOCTb BNAacTu onpeaerneHHbIM CybbekTaMm NonuTu4ecknx AencTBmin, cnocobbl BnageHns u
yaepXaHusi ee M, COOTBETCTBEHHO, MeXaHW3Mbl BO3[AEeNCTBUA Ha niogen. B monutuueckom pexvme CKpbIThl
MHOrMe CcekpeTbl BNACTEOTHOLUEHUW, KOTOPble K TOMY e cneuuanbHO KamMydqrMpyloTcs, MackupyloTcs,
npuKpbiBatoTca brnaroobpasHbiv aHTypaxem (I.B. ATamaHuyk).

Monutnyecknn pexum obecneymBaeT CTabUNbHOCTb M ONpeaeneHHy Ynopsao4eHHOCTb NMOMUTUYECKOW
BMacTu; ynpaBnsieMocTb CYObEKTOB MNOMWUTUKW, NpUemMrnemylo Ans Bractv AWHaMWKY W HanpaBneHHOCTb
MONMUTUYECKNX OTHOLLUEHWIA; [OOCTMXKEHME Lene’l rocyaapCTBEHHOW BnacTv, peanu3auumio  WHTEpPecoB
BMacTBYIOLLEN 3NUTbI.

MonutnyeckMn pexunm onpenenseTcd YpoBHEM Pas3BUTUS U MHTEHCMBHOCTbIO COLMAanbHO-MONMUTUYECKMX
MPOLLECCOB; CTPYKTYPUPOBAHHOCTLIO MPaBsLLen 3NuUTbl; COCTOSSHUEM OTHOLLEHWI C BlopoKpaTWen; pa3BUTOCTbLIO
CouMarnbHO-NONMUTUYECKUX TPaaULIMA, rocnoACTBYIOLUMN B 0OLLLEeCTBE NONUTUYECKMM CO3HAHUEM, NOBEAEHUEM,
TMUMNOM NErMTUMHOCTMN.

MoHsTHE "nonuTnyecknin pexxum” BkNtoYaeT B cebs cneayoLime napameTpbl (MpU3HaKK):

cTeneHb y4yacTus Hapoda B MexaHusmax hopMMpOBaHUSA NOMMUTUYECKON BNacTh, a Takke caMu crocobbl
Takoro hOpMUPOBAHKS;

COOTHOLLEHWE MpaB 1 cBOOOA YenoBeka 1 rpaxaaHvMHa ¢ npaBaMy rocy4apcTBsa; rapaHTMPOBaHHOCTL Npas
1 cBobO NNUYHOCTU;

XapaKTePUCTUKY pearibHbiX MEXaHW3MOB OCYLLECTBIIEHUS BriacTy B OOLLECTBE; CTeMNeHb peanusauuu
NONMTUYECKON BNAcTU HEMOCPEACTBEHHO HAPOAOM;

MONMOXeHNe CPeACTB MAacCOBOW WHGOPMaUWM, CTEMNeHb [MacHOCTM B O6LWecTBe M Mpo3payvyHOCTU
rocyapcTBEHHOro annapara;

MECTO M POfib HEroCyAapCTBEHHbLIX CTPYKTYP B MOMUTUYECKOW CUCTEME OOLLECTBA; COOTHOLUEHUE MexXay
3aKoHoaaTeNbHON U UCMONHUTENBHOM BETBAMM BMacTy;

TUM NOMNUTUYECKOTO NOBEAEHNS; XapakTep NONUTUYECKOro NMAEpPCTBa;

OOMUHMPOBaHME oOnpedeneHHblX MeToaoB (YOexaeHUsl, MPUHYXOEHUS U T.M.) MpW  OCYLLECTBMEHUM
NONUTUYECKON BNacTy;

NONUTUYECKOE U IOPUSMNYECKOE MOMOXEHNE N porb B 0DLecTBe "cunoBbIX" CTPYKTYp rocyaapcTsa (apmus,
NonuuUKs, opraHbl rocygapCTBeHHOM 6€30nacHOCTM U T.4.);

Mepy NOMUTUYECKOro Nnpanvama, B TOM YMCre MHOronapTUAHOCTH.

B 3aBucumoctn oT ocobeHHocTem Habopa MeToaoB WM CPEeACTB FOCYAApCTBEHHOrO BracTBOBaHUSA
pasnuyaloT ABa NONSAPHbIX PEXMMa - AEMOKPATUYECKUA U aHTUAEMOKPaTUYECKUN.

Hemokpatndecknn pexum. lNoHsaTve "memokpatua" o3HayvaeT, Kak M3BECTHO, HapodoBracTue, BracTb
Hapoga. OagHako cuTyauumsi, Npy KOTOPOW BeCb Hapod OcyliecTBnan Obl nonutuyeckoe BNacTBOBaHWE, NOKa
HUrge He peanusoBaHa. JTO, Ckopee, uaean, TO, K YeMy HY)XHO BCeM CTpemMutbcsd. Mexay Tem ecTb psg
rocyaapcTB, KOTOpble MPOABUHYNMCb B 3TOM HanpaeneHun ganblwe apyrux (Fepmanus, ®panuus, Lseums,
CUWA, Weenuapwus, BennkobpuTtaHnsi) n Ha KOTOpbIE 3a4acTyr0 OPUEHTUPYHOTCS UHbIE rOCyaapCcTBa.

OCHOBHbIMUN XapakTepUCTUKaMM EMOKPaATUYECKOIo pexrnmMa sBMAsiTCA cneayowme:

NpoBoO3rnaLaTcsa 1 peanbHo obecnevmBaloTca npaea u cBobOAbI YeNOBEKa M rPaXKaaHUHa;

peLleHns NpMHUMaoTCst BONBLUMHCTBOM C Y4ETOM MHTEPECOB MEHBLUMHCTBA;

npegnonaraeTcy CylleCcTBOBaHWE NPaBOBOro rocyAapcTBa U rpaxaaHCcKoro obLecTBsa;

BbIOOPHOCTb M CMEHSIEMOCTb LEHTparbHbIX M MECTHbIX OPraHoOB TrOCYAApCTBEHHOW BracTu, WX
NoAoTYETHOCTb U3bnpaTensm;

CWIOBbIE CTPYKTYPbl (BOOPYXXEHHbIE CWUIbl, MONMUUsS, OpraHbl 6e30macHOCTU M T.M.) HaxogATcsa noa
OEeMOKpaTU4YeCKMM KOHTporem obLlecTsa;

OOMUHVPYIOT MeTOAbl yoexaeHus, KoMNpoMMCCa;

NONUTUYECKUA MMOpanuaM, B TOM YUCIE€ MHOrONapTUMHOCTb, COPEBHOBAHWE MONIUTUYMECKMX MapTun,
CYLLLECTBOBaHME Ha 3aKOHHbIX OCHOBaHUSAX MONMTUYECKON ONMO3nNLnK;

rMacHOCTb; CPeACTBa MaccoBOM UHOpMaLUmuy CBOBOAHbI OT LIEH3YpPbI;

peanbHOE OCYLLECTBMEHME MNPUHLMNA pa3geneHnss BracTel Ha 3akoHodaTenbHyl  (MpU3BaHHYH
NMpYHUMaTb 3aKoHbl, (OpPMMpOBaTb CTpaTerMio passBuTus obLiecTBa), WCMOMHUTENBHYIO (MPU3BAHHYIO
OCYLLIECTBNATb MPUHSTbIE 3aKOHbI, MPETBOPATb UX B >KU3Hb, MPOBOANTL MOBCEAHEBHYIO MONUTUKY rOCyapCcTBa) 1
cyaebHyto (Npr3BaHHyIO BbICTyNaTb apOMTPOM B Criydasix KOH(PIMKTOB, pa3fiMyHOro poga npaBoHapYLLEHWUA) (CM.
cxemy 15).
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Cxema 15

[IPU3HAKU
JEMOKPATVYECKOI'O PEXIVMA

Hacesnenme yuacTtByeT B QOPMUPOBAHUU i
M OCYIEeCTBJIEHUM I'OCYyIapCTBEHHOM BJIaCTU |

Pewenmsa IIPVIHVMMAKTCA OOJILIIMHCTBOM
C Yy4YeTOM MHTEepeCOB MEHBUMHCTBA

llpennojyiaraeT CylleCTBOBaHME NPaBOBOT'O I'OCyIapCTBa
¥ TpaxImaHCKOI'O ofmecTBa

[lporO3TJIalleHMe U peajlbHoOe obecrnedeHue Inpas
¥ CcBOOOI UeJiOBekKa U I'paxilaHMHa

[IoIUTUUYEeCKUM IJII0PaJIn3EM

BepxoBeHCTBO 3akoOHa

HOMMHMpyDT MEeTOIOBl KOMIIPOMMCCa, COIJIaCOBaHMA

BEIOOPHOCTE M CMEHSEMOCTH LEeHTPAJIbHBIX M MeCTHBIX
OpPTr'aHOB TOCYIAPCTBEHHOM BJIACTU

u Oopyrue

[emokpatua (HapogoBnactMe) MOXET OCYLWEeCcTBNATbCSA  NocpeactBoM  AByX  dopM:  npsimMon
(HenocpeaCTBEHHON) U NpeaCcTaBUTENBHOMN.

Mpsmasa gemokpaTvsa NO3BONSET OCYLLECTBATE BNacTb CaMMM HapogoMm 6e3 NonuTUYEeCKnX NoCpeaHMKOB.
OTcloga n ee HasBaHMe - HemocpedCTBEHHasd, T.e. Ta, KOoTopas MPOBOAUTCA B XM3Hb 4epes criegytoLime
WHCTUTYTbI NPAMOro HapogoBnacTus: BblIOopbl Ha OCHOBE BceoOLLero nsbdmpartensHoro npaea, pedepeHgymsbl,
cxoabl 1 cobpaHus rpaxgaH, NeTULMn rpaXkgaH, MUTUHIA U OEMOHCTPaLMKn, BCEHApOAHbIE ODCYXOEHUS.

OpaHu 13 HUX - BbIGOpbI, pedepeHayMbl - YETKO pernameHTUpoBaHbl COOTBETCTBYIOLLMMU HOPMATUBHBLIMU
aktammn (KoHCTuTyumewn, cneumanbHbIMU 3aKOHaMW), HOCAT MMMEepaTuBHbIA (06A3aTenbHbIN) Xapaktep U He
HY>KOAOTCH B CaHKUMW TOCYAapCTBEHHbIX CTPYKTYP, APYrMe€ MMEKT KOHCYnbTaTuBHbIM Xxapaktep. OpgHako
HE3aBMCMMO OT HPUONYECKOW MPUMPOoAbl Pa3fNMYHbIX MHCTUTYTOB MPsSMON (POpMbI 4EMOKPaTUN UX BAWUSHUE Ha
MEXaHU3M MPUHATUS NMONUTUYECKMX PELUEHUIN TPYOHO MEepPEeoLEeHUTb, TakK Kak B HUX HaXOOWT BbipaXkeHue BOnNs
Hapoga.

K nonoxutenbHbIM MOMEHTaM MNPSIMON OEMOKpaTUM MOXHO OTHEeCTM TO, 4TO OHa: paer 6Gonblie
BO3MOXHOCTEN (MO CPaBHEHWIO C NPEACTaBUTENbHBIMU MHCTUTYTaMK) OIS BbIPAKEHNS MHTEPECOB IPadKaaH U KX
yyactus B MOMUTMYECKOM rMpouecce; B Oonbliern mepe obecneymBaeT MOMHYH fErMTMMmM3auuio BnacTtu;
obecneuynBaeT KOHTPOIIb 3a NOSIMTUYECKOW 3ITUTON U T.1M.

HepoctaTkm npsMOM AeMoKpaTum - 3TO OTCYTCTBME CTOMKOIO XXernaHus y OONbLUMHCTBA HacerneHusi
3aHMMaTbCA  OaHHOW  ynpaBNEHYEeCKOM [OEeATENbHOCTbI, CMOXHOCTB M [OPOroBM3Ha  NPOBOAUMbIX
OEMOKpPaTUYECKNX  MEpPONpUATUA,  HM3Kas  3(PAEKTUBHOCTb  MPUHMMaEMbIX  pelleHun  BCrieacTeue
HenpodgeccnoHanuama 6onblUNMHCTBA "npaBuTenen” u T.4.

MpenctaBuTenbHas [OeMoOKpaTuMs MO3BOMSIET OCYLWECTBMAATb BnacTb NPeACcTaBUTENAM Hapoga -
genytatam, OpyrMm BbIOOPHLIM OpraHam MCMOSTHUTENBHOM U cyaebHOM BnacTu, KOTopble NMpM3BaHbl BblpaxaTb
MHTEPEChbl PasfnWYHbIX KMNaccoB, COUManbHbIX [Pynmn, CIOeB, MONMUTUYECKMX NapTMN U OOLLECTBEHHbIX
opraHmMsaumin.

CvnbHasi cTOopoHa NpPeAcTaBUTENbHOW [OEeMOKpaTMM 3akio4vaeTcd B TOM, YTO OHa paeT Oornblie
BO3MOXHOCTEN (MO CPaBHEHUIO C UHCTUTYTaMM MPSAMOW OEMOKpaTUM) ANs NPUHATUS 3(PEEKTUBHBIX PELLEHWN,
MOCKOMbKY B 3TOM MpoLecce Y4acTBYKOT, Kak npasBuro, npodeccrmoHanbl, KOMMNETEHTHbIe nuvua, creuuanbHO
3aHMMaroLLMecs AaHHOW AeATenbHOCTb0; bonee paumoHanbHO OpraHM3yeT NoMMTUYECKYHO CUCTEMY U T.M.
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K HepgoctaTkaM nNpencTaBUTENbHOM [OEeMOKpaTMM 4YacTO OTHOCAT Ccrneaylowme 4epTbl: BO3MOXHO
HeorpaHM4YeHHOE pa3BUTNE BIOPOKPATMM N KOPPYMLMU; OTPbIB NpeacTaBuTeNen BNacTn oT CBouxX usbupartenen;
NPUHATME PELLUEHUA B UHTEPecax He BONbLUMHCTBA rpaxgaH, @ HOMEHKNaTypbl, KPYNHOro kanvrtana, pa3nnyHoro
poga nobéuctos 1 T.4.

TakoBbl CyLLECTBEHHbIE 4YepTbl LEMOKPATUYECKOro MOSMIMTUYECKOTO peXxuma, oThnuyarlme ero ot
ABTOPUTAPHOrO M TOTaNUTAPHOIO PEXMMOB. 3HAHNE BbILLENEPEYUCTIEHHBIX MPU3HAKOB MMEET BaXKHOE 3HAYEHME,
MomMoraeT YeT4ye OPUMEHTMPOBATLCS B KBanuduKaumMm cUCTEMbl METOLAOB, NMPUEMOB M CPEACTB OCYLLECTBIEHMS
NONMNTUYECKOW BNacTu.

OpaHako camy eMOKpaTUYeCKNe PeXnMbl TOXKe MOryT ObiTb HEOQHOPOAHbLIMWU. B YacTHOCTU, 0COOLIMU KX
pa3HOBMOHOCTSMW BbICTyNalT nnbdepanbHO-4EMOKPAaTUYECKNE U KOHCEPBATUBHO-OEMOKPATUYECKNE PEXMMDI.
Ecnu nubepanbHo-AeMOKpPaTUYECKUE PEXUMbI XapaKTepU3yHTCs TeM, YTO NPUOPUTET OTAAETCS NIMYHOCTU, ee
npaeam u ceobogam, a ponb rocyaapcTsa CBOAMTCS K 3almMTe 3TUX npaB U cBobof, COOCTBEHHOCTU rpaxaaH, To
KOHCepBaTUBHO-AEMOKPATUYECKNE PEXMMbI ONMPAIOTCHA HE CTONBbKO Ha KOHCTUTYLMIO, CKOMbKO Ha Nonutudeckue
Tpaguumm, KoTopble SIBMSTCS OCHOBOW OAHHbLIX PEXMMOB.

K aHTMOeMoKpaTUYeCKMM peXXumam OTHOCAT TOTanuTapHble 1 aBTOPUTapHbLIE PEXUMBI.

TotanutapHbli pexxuMm. TepMuH "ToTanutapuam” (OT naTtuHckoro totus - Becb, Lenbii, MOMHbIA) Obin
BBEJEH B NONUTMYECKUN 0BOPOT naeornorom utanbsaHckoro dpawmama k. [keHTune B Hadane XX B. B 1925 r.
JaHHOe MOHSATME BnepBble NPO3By4Yario B UTamnbsiHCKOM MapnameHTte. Ero mcnonb3oBan nugep vUTanbsHCKOro
dawwmama b. MycconuHu. C aToro BpeMeHN HaunMHaeTCcs CTaHOBMEHME TOTanuTapHoro ctposi B Mtanuw.

B kaxgow M3 cTpaH, B KOTOPbIX BO3HWKaN M pasBuBarncs MONMTUYECKUIA TOTanUTapHbIA PEXMM, OH MMEn
cBoto cneuunduky. Bmecte ¢ Tem ecTb obOLimMe 4epThbl, KOTOpble MpUCyLM Bcem dopmam ToTanutapusma u
OTpakaloT ero CcyTb. ToTanuTapHbI PeXnUM xapakTepuayeTcs abCcontoTHbIM KOHTPOMEM rocygapcTBa Hag BCeMU
obnactamm obLLECTBEHHOWN XN3HUW, NOMHBbIM MNOAYMHEHNEM YErOBEKa NOSIMTUYECKON BNACTU U rOCMOACTBYHOLLEN
naeornorun.

OCHOBHbLIMUW XapakTepUCTUKaMM TOTaNMTapHOrO NONIMTUYECKOrO peXuma siBNsSTCA crieqylowme:

rocyaapcTBo CTpeMuTcsl K rnobanbHOMYy rOCnoAcTBY Hag BceMu cdepamu OOLLECTBEHHOM JKM3HW, K
BCEOXBaTbIBAOLLEN BNacTy;

06LLEeCcTBO NPaKTUYECKN MOMHOCTLIO OTYYXKOEHO OT MOMUTMYECKON BNACTU, HO OHO HE OCO3HAET 3Toro, M6o
B MNONUTMYECKOM CO3HaHUM hopMMpyeTCa NpeacTaBrneHne o "eanHcTee”, "crnvaHun" BnacTn n Hapoaa;

MOHOMOSbHbLIA FOCYAAPCTBEHHbIN KOHTPOSb Hah 9SKOHOMMKOW, CpedcTBamMu MacCoBOM WHopmauumu,
KyNbTYpPOW, penurnen u T.4., BisioTb 40 JIMYHOW XXM3HKU, 0O MOTMBOB NMOCTYMKOB NOAeN;

rocygapcTBeHHas BnacTb dopmupyeTca 6GropokpaTnyeckum crnocobom, Mo 3akpbiTbiM OT obLiecTBa
KaHanam, oKpy>XeHa "opeosioM TalHbl" 1 HegOCTYMHA 4151 KOHTPOISi CO CTOPOHbI HAPOAa;

OOMUHMPYIOLLMM METOAO0M YNpPaBieHNsi CTAaHOBUTCS Hacunvue, NpuHyxaeHue, Teppop;

rocnogcTtBo OOHOW napTun, pakTuyeckoe cpawmBaHuMe ee MpodyecCMoHanbHOro annapata C
rocygapcTBoM, 3anpeT OMMO3ULMOHHO HacTPOEHHbIX CUIM; nMpaBa M cBobOAbl YenoBeka W rpaxgaHvHa HocAT
AeKnapaTuBHbIN, (hopManbHbIN XapakTep, OTCYTCTBYIOT YEeTKME rapaHTuUm UX peanusaumu;

haKTU4ecKkn ycTpaHseTcsa NniopanuaM; LeHTpanusauus rocygapCcTBeHHON BacTu BO rnaBe C ANKTaToOpoM
N ero oKpy>xeHnem; 6eCKOHTPONBHOCTb PENPECCUBHBIX FOCY4apCTBEHHBIX OPraHoOB CO CTOPOHLI obLecTBa U T.4.

Ocoboi pa3HOBMOHOCTBIO TOTANMTAPHOrO pexuma BbICTyNaeT (AaLUMCTCKUA PEXMM, KOTOPbIA MOXHO
paccmaTpuBaTh Kak CBOEro pofa pagukanbHbi ToTanutapuam. CtpaHamu, rae Bnepsble BO3HMKNN haluncTckme
opranusaumm, oeinn Utanua n Nepmanusa. ®awmam B Utanum 6bin yctaHoBneH B 1922 r. [ns UTanbsiHCKOro
dawmama xapakTepHbiM ObINO CTpeMIIEHME K BO3POXAEHUIO Benukon Pumckon umnepun. dawmam B FepmaHum
ytBepaunca B 1933 r., uenbto KOTOPOro ObINI0 rOCNOACTBO apUACKON pachl, BbICLLIEN HaUWen nposo3rnaiwlanach
repMmaHckasl.

ToTanuTapHbll  NOMUTUYECKUA  PEXMM  (PAlIMCTCKOrO  TUMa  XapakTepusyeTcsd  BOWMHCTBEHHbIM
AHTUAEMOKPATU3MOM, pPacM3MOM W LIOBUHM3MOM. ®Pawima3m OCHOBbIBancsd Ha HeobXoguUMOCTU CUITbHOWN,
GecnolagHom BracTu, KoTopas AepXMTCA Ha BCeOOLLLEM rOCMOACTBE aBTOPUTAPHON NapTUX, HA KyNnbTe BOXAOS.

ABTOPUTAPHBIN peXMM. ABTOPUTAPHBIA PEXMM MOXHO paccMaTpuBaTb Kak CBOEro poga KOMMpOMUCC
Mexay ToTanuTapHbIM 1M 4EMOKPaTUYECKUM NONMUTUYECKUMKN pexnmamn. OH (aBTOpUTapHbIA PEXMM), C O4HOW
CTOPOHbI, Msrye, nubepanbHee, 4Yem TOoTanuMTapuM3Mm, HO C JpYroM - JKecTye, aHTMHapogHee, uYem
OEMOKPaTUYECKUIA.

ABTOpPUTAPHLIN PEXMM - FOCYJAPCTBEHHO-MONUTUYECKOE YCTPOWCTBO 06LLECTBA, B KOTOPOM MONMTUYECKas
BMacTb OCYLLECTBMASAETCA KOHKPETHbIM NuuoM (Knacc, napTvs, anutHas rpynna v T.4.) Npy MUHUMAarbHOM
yyactum Hapoga. [MnaBHyl0 4epTy OaHHOIO pexuma COCTaBfsieT aBTOpUTapuaM Kak MEeToh BNacTBOBaHUSA U
yNpaBneHusl, Kak pasHOBMOHOCTb OOLLIECTBEHHbIX OTHOWEHW (Hanpumep, WcnaHma nepuoga npaeneHus
®paHko, Ynnu Bo BpemeHa Bnactu lNuHo4veTa).

OCHOBHbIE XapaKTEPUCTUKN aBTOPUTAPHOIO NOMUTUYECKOrO peXnmMa:

B LEHTpPe M Ha MecTax MpPOUCXOOMUT KOHLUEHTpauusi BracTu B pykax OOHOMO WM HECKONbKUX TECHO
B3aUMOCBSI3aHHbIX OPraHoB NPV OQHOBPEMEHHOM OTYY)XAEHMU HApOA4a OT pearibHbIX pbiMaroB rocyaapCTBEHHON
BNacTtu;

WrHOPVPYETCA MPUHUMN pasdeneHvst BnacTeld Ha 3aKoHOAATEerbHYyl, WCMOMHUTENbHYI0 U cyaebHyo
(3avacTyo Npe3naeHT, UCMONHUTENbHO-PacNopsiAMTENbHbIE OpraHbl NOAYMHSAIT cebe BCe OCTarnbHbIE OpraHbl,
HaensTCcA 3aKoHo4aTeNbHbIMU U CyAeOHBIMM NOMHOMOYMAMUY);

porb NPEeLCTaBUTENbHBLIX OPraHOB BACTW OrpaHUYeHa, XOTs OHU U MOTYT CyLLIECTBOBATh;

Cyd BbICTYnaeT, Mo CyTW, BCMOMOraTenbHbIM OpPraHoM, BMECTE C KOTOpPbIM MOTYT MCMOMb30BaTbCA U
BHecyaeOHble opraHbl;
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Cy)XeHa Wnu cBefeHa Ha HeT cdepa OEeNCTBUS NMPUHLMNOB BbIGOPHOCTU rOCYLapCTBEHHbLIX OPraHoB W
OOMKHOCTHbIX UL, NOAOTYETHOCTN U NOAKOHTPOSTIbHOCTM UX HAaCENeHuio;

B Ka4yeCcTBe METOOO0B roCyfapCTBEHHOro ynpasneHns JOMUHUPYIOT KOMaHaHble, aAMUHUCTPaTUBHbIE, B TO
e BpeMsi OTCYTCTBYeT Teppop;

COXpaHSAeTCs orpaHnYeHHas LieH3ypa, "nonyrnacHocTs";

CylLlecTBYeT YaCTUYHbIV NNopanmam;

npaea u ceobodbl YeroBeka W rpaxdaHuHa rnaBHbIM 0Opa3oM MNPOBO3rMallalTCs, HO pearibHO He
obecneunBaloTcsl BO BCEN CBOEN MOSHOTE;

CUIOBbIE CTPYKTYpbl ODOLLECTBY NPaKTUYECKM HEMOAKOHTPOIbHbI M MCMONb3YKTCA nogdac u B cyrybo
NONMUTUYECKUX Lensix 1 T.M.

ABTOpPUTapPHBIN peXMM HEOAHOPOLEH NO CBOEMY XapakTepy. B nutepaType BblAensaoT AeCrnoTUYECKUi,
TUPAHUYECKUIN, BOEHHbIN N NHblE PA3HOBUAHOCTWM aBTOPUTAPHOIrO pexmma.

[ecnoTnyecknii pexmm ecTb abComnTHO NPOM3BOSbHAsl, HeorpaHWdeHHast BnacTb, OCHOBaHHasA Ha
camoynpaBcCTBe.

TupaHnyeckuin pexxmm OCHOBaH Ha €AWHOMWYHOM MpaBfeHuu, y3yprnauum BracTu TUPaHOM U XKECTOKUX
MeTofax ee ocyuwectsneHnda. OgHako B oTnuuMe OT AecnoTuyM BnacTb TUpaHa nogyac yCcTraHaBnvBaeTcCs
HaCUIbCTBEHHbIM, 3aXBaTHUYECKUM NYTEM, YaCTO CMELLEHNEM 3aKOHHOW BNacTU C NOMOLLIO rocyAapCTBEHHOMO
nepesopoTa.

BOEHHbIN peXMM OCHOBaH Ha BfiacTM BOEHHOW 3NUTbI, YCTaAHABMMBAETCH, Kak NMpasBwuno, B pesynbTaTe
BOEHHOro NepeBopoTa MPOTMB MpPaBfEHUs rpaXgaHCKUX nuu. BoeHHble peXkMMbl OCYLLECTBNSAOT BracTb Nnbo
KonnervanbHO (Kak XyHTa), Nnbo BO rmaBe rocygapcTBa HaxogMTCA OOWH U3 BbICLIMX BOEHHbLIX YMHOB. ApMust
npeBpallaeTca B TFOCMOACTBYIOLLYIO COLMaNbHO-MONUTUYECKYID CUNy, peanunsyeT Kak BHYTPEHHUE, TakK W
BHELLHNE yHKUMM rocygapcTtBa. B ycnoBusIX BOEHHOro pexuMma Cco3[aeTcsl pPas3BeTBMEHHbIA BOEHHO-
NONUTUYECKMI annapaT, KOTOPbIN BKAOYAET NOMUMO apMuK 1 NonuumMm 60nbLIOE KONMYECTBO APYrMX OpraHos, B
TOM YUCIE U HEKOHCTUTYLIMOHHOIO XapakTepa, Ans nofIMTUYECKOro KOHTPONS 3a HaceneHuem, obLLECTBEHHbIMU
obbeguHeHnamu, ons nageonornyeckon obpaboTkum rpaxxaaH, 6opbObl C aHTUNPABUTENBCTBEHHBIMU OBUKEHUSMUA
n 1.n. OTMEHSIOTCS KOHCTUTYUMS U OpyrMe 3akoHOAATeNbHble aKTbl, KOTOPble 3aMEHSITCA akTamu BOEHHbIX
BracTen.

ABTOpPUTApHbIE PEXUMbI OTNMYAKOTCA OT TOTANUTapHbIX MO cregywwmMm napameTtpam: 1) ecnu npwm
TOTanMTapmame YyCTaHaBnMBaETCs BCEOOLUMA KOHTPOMb, TO aBTOpMTapu3aM npeanonaraet Hanuume cgep
coumanbHON XN3HW, HEAOCTYMNHbIX rOCYAapCTBEHHOMY KOHTPOSH; 2) eCnv Npu ToTanutapuame OCyLLeCTBSeTCS
CUCTEMATUYECKUI TEPPOP MO OTHOLLEHMIO K NMPOTMBHUKAM, TO B aBTOPUTAPHOM OOLLEeCTBE NPOBOAUTCA TakTuKa
"BbIOOpPOYHOr0" Teppopa, HanpaBneHHOroO Ha NPeAoTBpaLLEHNE BO3HUKHOBEHNS OMMO3NLNN.

§ 7. MonuTtnyecknn pexum coBpeMeHHon Poccumn

VMcxogsa v3 HasBaHHbIX MPU3HAKOB TOrO MMM MHOMO PeXrMa, MOXHO KOHCTaTMpOBaTb, YTO COBpPEMEHHas
nonuTnyeckas pgencreutenibHocTb B Poccum Gonblue accouumnpyeTcsi C  aBTOpPUTapHO-GHOpOKpaTUYECKUM
PEXMMOM, XOTS N XapaKTepusyoLwnMMcs onpegeneHHbIMY BHELWHUMW, hopMarbHbIMU aTpubytamm gemokpaTum.

KoHeyHo, 6bino Obl HEMpPaBWUbHO OTPULATb U HEKOTOpPble OOCTMXKEHUS NPOBOAMMBLIX pedopm, npexage
BCEro CBs3aHHble C pPAOOM TakMx AeMOKpaTU4eckux 3aBoeBaHuK, kak Bblbopbl [MpeangeHTa, AgenyTtaTos
ocypapcTBeHHON [yMbl U perMoHanbHbIX 3aKOHOAATENbHbIX OpraHoB, MpPoBedeHne pedepeHaymMoB, cBoboaa
CrnoBa, paclumMpeHne oTAenbHbIX MOMUTUYECKUX NMpaB ANs rpaxaaH, yTBepXaeHve uaew napnameHtapuama u
MOMUTMYECKOrO MApanuama, HanMyine MHOronapTUAHOCTU, MNOMUTMYECKON ONMno3unumK, crneuudurnyeckoro
pasgeneHus BnacTen, MHCTUTYTa UMNUYMEHTA U T.1.

OpHako HeobxoAMMO MOMHUTB O TOM, YTO BCE Ha3BaHHbIE OEMOKpPATUYECKME MHCTUTYThl M HOPMbl UMET
BO MHOroM chopMarbHbI XapakTtep M cam akT X CyLleCcTBOBaHUS €elle He CBUOETENbLCTBYET O HaCTOosLen
aemokpatum. BaxHo, 4Tobbl oHM paboTanu Ha obLLecTBo, Ha MHTepechl BONbLUMHCTBA rpaXdaH, a He CIyXWunu
LWMpMON OemMoKpaTun, ee KpacuBon ynakoBkoW. C momMoLlblo BbIGOPOB, Kak M3BECTHO, Mpuvwen K Bnactu A.
'mTnep, HO 3TO He o3Ha4vaeT, YTo B [epmaHum 30-x rr. nobeauna gemokpaTtus. Boibopsl Npe3ngeHta PO 1996 r.
- Takke BecbMa MNokKasaTelnbHas MonuTuyeckas akumsi, korga Obinu BbIOOpLI, HO BbibOpa He Oblo. Bcem
M3BECTHbl Cnyyaum MOLLHOrO [AaBrfieHusl CpeAcTB MaccoBOM MHGOpMaLuMK, pykoBoauTenen npeanpusaTui,
yupexneHuin u opraHMsauni Ha nsbuvparenen v T.n.

Becbma cneunguyHa MHoOronapTUMHOCTL. MHorme mapTum u OBWKEHUS HaxogaTcs B Oonblien mepe B
BMpTyanbHOM, a He peanbHoM Mupe (Hanpumep, "Couman-gemokpatbl”, "YKeHwuHbl Poccun”, "3a rpaxgaHckoe
goctouMHcTBO" M T.n.). [logyac obuiectBeHHoe ob6beAUHEHME MNpPeACTaBNsaeT nub CaMux nMaepoB Ada
HebonbLUyO rpynny nuL.

B cerogHswHen Poccum ectb napnameHT - ®epepanbHoe CobpaHune. BmecTe ¢ TeM MOMHOMOYUST €ro
nanat (FocygapcteeHHon Oymbl P® n Coseta ®enepaunm) BeCbma OrpaHMyeHbl U HE NMO3BOMSAIT MOMHOLEHHO
BMUATb Ha MOMUTUYECKYID CcUTyauuto. B 4acTHOCTK, y HbIHELWHero napnameHTta no KOHCTUTYUMU KOHTPOSbHbIE
OYHKLUMM SABHO 3aHWXKEHbI.

TOYHO Tak e MOXHO KBanuuuMpoBaTb U CUTyauuto No MOBoAy YyCTaHoBrieHHoro B KoHctutyuum PO
WHCTUTYTa umnunimeHTa. OCyLWeCcTBUTbL €ro pearibHO MPaKTUYECKN HEBO3MOXHO - CIIMLLKOM MHOFO Ha ero nyTtu
3aKoHoAaTeNbHbBIX U BIOPOKPATUHECKNX NPENATCTBUN.

Urto kacaeTca rnacHocTu, To anoreem ee Obinn koHel 80-x - Hadano 90-x rr. Cenvac xe cpeacTtea
MacCOBOM MHbopMaLum okasanucb Nog KOHTPOMEM ONMrapXxoB, UHbIMK CITOBaMU - "OEHEXHBLIX MELLKOB".
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KOHTpOJ'I bHbI€ BOMNPOCHI

1. B 4yem 3akno4valoTcsd pasnuung OpMaLMOHHOIO M UMBUNU3ALMOHHOMO MNOAXOAOB K TUMOMOrMu
rocygapcraea?

2. VI3 kaknx areMeHTOB COCTOUT NOHATUE "dhopMa rocygapcraea”?

3. KakoBbl Npr3Haku MoHapxum u pecnybnukun?

4. Kak oTnununTb YHUTapHOE rocyaapcTBo OT hepgepaumm?

5. HazoBuTe OCHOBHbIE NMPU3HAKN AEMOKPATMYECKOro NOSIMTUYECKOro pexunma.
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Mnaea 5. MEXAHU3M TOCYAAPCTBA U NOJINTUYECKAA
CUCTEMA OBLLECTBA

§ 1. MexaHu3mM rocygapcTBa: NOHATUE, OCHOBHbLIE YepTbl, CTPYKTYpa

[ocygapcTBO peanbHO [OENCTBYET, MposiBNseT ceba TOMbKO Kak cucTema, Kak ynopsigodeHHas
COBOKYMHOCTb CnewumanbHbIX OpraHoB, KOMMEeKTMBOB M0AEN, OCYLLEeCTBASWNX ynpaBrneHe genamu obwecrea
OT ero MMeHu 1 B npegenax npegocTaBeHHbIX NOMHOMOYMI. Takne KOMnekTBbl AEWCTBYIOT NOCTOSIHHO U, Kak
npaeuro, Ha NpPoeccrMoHanbHOM OCHOBE, YTO BbiAENSAET UX U3 obLecTBa u cTaBuT Hag obwecteoM. ["paxgaHe
MOTyT NpYHMMaTb TO UMM MHOE yyYacTue B Aenax rocygapcTtsa, HO B KOHEYHOM UTOre rocygapCTBEHHbIE OpraHbl,
OOJDKHOCTHbIE NULA HECYT NEPCOHArbHY OTBETCTBEHHOCTb 3a adhpeKTUBHOCTL cBoen paboThl (B.M. Cbipbix).

MogobHas cuctema rocyAapCTBEHHbIX OpraHoB, MNpPOECCUMOHanbHbIX KOMMEKTUBOB W  Ha3biBaeTCs
MexaHu3MomMm rocygapcTea. CnefoBaTenbHO, MEXaHN3M FOCyAapCTBa - 3TO CUCTEMAa roCy4apCTBEHHbIX OpPraHoB,
MPW3BaHHbIX OCYLLIECTBNSATb FOCYAAPCTBEHHYIO BNAacCTb, 3agadn 1 dyHKUMM rocygapcTea. MexaHuam rocygapcrea
€CTb Ta peanbHas OpraHM3auMoHHas M MaTepuanbHas cuna, pacrnonarad KOTOpoW rocygapcTBO MPOBOAUT Ty
UMW VHYIO NMOMUTUKY.

B topugnyeckon Hayke NOHATME "MexaHu3m rocygapctBa" M "rocygapCTBeHHbI annapat” O0Obl4HO
ynoTPebnsanTCA Kak CMHOHMMbI, XOTS CYLLECTBYeT To4yka 3pEeHMsl, COrfacHO KOTOPOW Mof rocygapCTBEHHbIM
annapatoM MNOHMMaeTCcd CUCTEMa OpraHoB, HEMOCPEACTBEHHO  OCYLLECTBASIOWMNX  YNpaBreHYECKYHo
OEeATENbHOCTb U HafdeneHHbIX ANs 3TOro BACTHbIMM MOSIHOMOYMAMM, @ B MOHATWE "MexaHusMm rocygapcrtsea”
BKITIOYAIOTCA Hapsdy C rocygapCTBEHHbIM annapaTtoM elle M rocy4apCTBEHHbIE YUPEXOAEHUS U OpraHusauuu, a
Takke "MartepuarnbHble npuaaTtku” rocygapCTBEHHOro annapata (BOOPYXEHHbIe CWMbl, MWUIMULMSA, YronoBHO-
WCMNOMHUTENbHbIE YYPEXOEHUS U T.4.), ONMPAsACh Ha KOTOPbIE rOCYAapCTBEHHbIN annapart AeNCTBYET.

CyuiecTByeT Hay4yHast MO3ULNs, B COOTBETCTBUM C KOTOPOW MOA annapaToM rocygapcrea NOHMMAaTCs BCe
opraHbl rocygapcrBa B CTaTuke, a Mo MEeXaHu3MOM rocyfapcTBa - TE XXe OpraHbl, HO B AuHamuke. U3y4das
annapaTt rocygapcrtsa, roBopsiT Mpexae BCEero O Ha3HayeHuu, nopsigke obpasoBaHusi, KOMMETEHLMU TOTO UIKN
WHOrO roCyJapCTBEHHOIO OpraHa, a u3ydasi MexaHu3M roCydapcTBa - HEMOCPEACTBEHHO O AEeATENbHOCTU
rocygapCTBEHHbIX OpraHoB, 06 MX B3aMMOCBS3M Mexay CcoOOM B MpOLECCe OCYLUECTBMEHUSA TEX WUIU WHbIX
dyHKumMI rocygapcTea (B.B. Jlaszapes, C.B. JluneHsb).

XapakTepHble YepTbl MEXaHW3Ma rocygapcTaa:

a) OH npepncTaBnsdeT cobon cuctemy, T.e. YNOPSAOYEHHYH COBOKYMHOCTb OCYLapCTBEHHBIX OpPraHos,
B3aMMOCBS3aHHbIX Mexay cobon. B mexaHmsMm rocygapcrtBa BXOOAT 3aKOHOAATENbHblE OpraHbl (NapriameHT),
Npe3ngeHT Co CBOEN afMMHUCTPALMEN, UCMOSNTHUTENbHBLIE OpraHbl (MPaBUTENbLCTBO, MUHUCTEPCTBA, BEAOMCTBA,
rocygapcTBeHHblIE KOMUTETHI, rybepHaTtopbl M T.M.), cynebHble opraHbl (KOHCTUTYLIMOHHbIE, BEPXOBHbIE,
apbuTpaxHble M WHblE CyAbl), MPOKYPOPCKME W WHblIE HAA30PHbIE OpraHbl, MWMULMS, Haroroeas nonuuus,
BOOPY>XEHHbIE CUMbl 1 T.4. Bce BMECTe OHM COCTaBNAT eAnHY0 CUCTEMY BNAaCTBOBaHUS;
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6) ero uenoctHocTb obecneuyMBaeTcd €AWMHbIMM LenaMuM M 3agadvamu. MIMeHHo uenv 1 3agaun
00beauHAIT CTONb pasHble roCYAapCTBEHHble MOApasferieHVMs B €AVHbIA OpraHv3M, OpPUEHTUPYIOT KX Ha
peLueHne obLwmux npobnem, HanpaensalT UX SHEPTUIO B ONpeaerneHHoe NO3UTUBHOE PYCIIo;

B) €ro OCHOBHbIM 3feMEHTOM BbICTyNnalT [OCy4apCTBEHHble OpraHbl, obnagatowue BracTHbIMU
NONMHOMOYNAMMU;

) OH sBMNSieTCA TOW OPraHM3auMOHHOW W MaTepuarnbHOW CWUMoM (pbldarom), C MOMOLLbIO KOTOPOM
rocygapcTBO OCYLLECTBSIET CBOK BNacTb, JOCTUraeT KOHKPETHLIX pe3yrnbTaToB.

MexaHn3aM COBPEMEHHOro rocyaapcTBa OTMMYAETCH BbICOKOW CTEMEHbK CIOXHOCTW, MHOroobpasvem
COCTaBNALWMX €ero 4vacTten, 6nokoB, noacucteM. lMog CTPYKTYpol MexaHwsma rocyLapcrBa MOHMMAalOT ero
BHYTPEHHEee CTpOoeHune, NOPSAoK pacrnosioXKeHUs ero 3BeHbEB, ANEMEHTOB, UX CONOAYUHEHHOCTb, COOTHOLLEHME Y
B3aMMOCBSA3b.

CTpyKTypa MexaHn3ma rocygapcrtsa BkntoyaeT B cebsi (M. cxemy 16):

Cxema 16

CTPYKTYPA MEXAHU3MA T'OCYIAPCTBA

POCYIIapCTBeHHI:Ie OPTI'aHEI

AODMMHUCTPAaUMSa T'OCYIapPCTBEHHHIX NPeOnpusaTuy,
yUpexneHMy M OpIraHM3alumn

T'ocymapcTBeHHBIE ClyXale (UMHOBHUKM)

OpraHmM3auMoHHEE, OMHAHCOBHE UM MHBIE CPEeNCTBa

1) rocyaapCTBEHHbIE OpraHbl, KOTOPblE HAXOAATCH B TECHOW B3aUMOCBS3M U COMOOYMHEHHOCTU Npu
OCYLLECTBINEHUN CBOWNX HENOCPEACTBEHHbIX BNACTHbIX (PYHKUMA. OCOBEHHOCTBIO STUX OPraHOB ABMSIETCS TO, YTO
OHM 00nagalT rocygapCTBEHHO-BNACTHLIMK - MOMTHOMOYMAMW, T.e. TakuMu cpeacTBamu, pecypcamu Wt
BO3MOXXHOCTSIMU, KOTOPble CBA3aHbl C CUMOW rOCyAapcTBa, C NPUHATUEM 06LLeobs3aTenbHbIX YNpaBneHYecknx
peLUeHNiA (napnamMeHT, Npe3vaeHT, NpaBUTENbCTBO, MUHUCTEPCTBA, BEAOMCTBA, FOCYAapCTBEHHbIE KOMUTETHI,
rybepHaTopbl, agMUHUCTPaLMM KpaeB 1 obnacTen u T.n.);

2) rocydapCTBEHHble OpraHusaumm - 9STO Takue nogpasdenieHus mMmexaHuama rocygapctea  (ero
"MaTtepunanbHble npuaaTtkn"), KOTopble MpU3BaHbl OCYLLECTBNATb OXPaHUTENbHYK OeATEeNbHOCTb [aHHOro
rocygapcTsa (BOOPYXEHHbIE CUIbl, Cry>K0bl 6€30MacHOCTX, MUNLNSA, Hanorosasi NoNUUMs u T.M.);

3) rocynapcCTBeEHHble ydpexaeHust - 3TO Takue noapasfeneHns MexaHu3ma rocydapcTBa, KOTopble
BMacTHbIMW  MOMHOMOYMUSAMM (32 WCKIIOYEHMEM WX agMUHUCTPaUMi) He o6nagalT, a OoCylecTBRsT
HENOCPEeACTBEHHYIO MNPaKTUYECKYID AEATENIbHOCTb MO BbIMNOMHEHWIO (YHKUMIA rocygapcTeBa B couMaribHON,
KynbTypHOW, BocCnuTaTenbHO-obpa3oBaTenbHOW, Hay4yHoM cdepax (bnbnmoTekn, MNOMUKIUHKKK, B0MnbHULbI,
noyTa, Tenerpad, Hay4Ho-UccreaoBaTeNbCkne MHCTUTYThI, BY3bl, LUKOMbI, TeaTpbl U T.4.);

4) rocyaapcTBEHHbIE NPEANPUATUS - 3TO Takne noapasaeneHns MexaHnama rocyaapcTea, KOTopble Takke
He o6nagatoT BMACTHLIMW MOSTHOMOYMAMW (32 WCKIMIOMEHMEM WX aAMUHUCTpaUMi), a OCYLLECTBRSOT
XO35MCTBEHHO-3KOHOMUYECKYO AEATENbHOCTb, MPOM3BOAAT MPOAYKUMIO nnbo obecneuymBatoT NPOM3BOACTBO,
BbIMNONHSIIOT pasnnyHble paboTbl M OKa3blBAlOT MHOFOYMCIIEHHbIE YCNyrn ANs yOOBNETBOPEHUS NoTpebHocTen
obuiecTBa, U3BrneYeHus NpmobIny;

5) rocymapcCTBEHHbIX  Criyxawmx (YMHOBHMKOB), CMeumanbHO  3aHMMAlOLLMXCS  YrpaBrieHUEM.
ocyaapcTBeHHbIE CRiyXallMe pasnuyalTcs Mo CBOEMY NMPaBOBOMY MOSOXKEHWUIO B MexaHu3Me rocyaapctsa. B
3aBMCUMOCTU OT MOSIHOMOYMIA OHW MOTYT MOAPA3AensTbCs Ha cregylowme Buabl: a) nuua, 3aHuMaroLime
OOMKHOCTW, CBSI3aHHbIE C HENOCPeACTBEHHbIM WUCMOMIHEHMEM MOMTHOMOYMIA TOCYAapPCTBEHHOrO OpraHa
(Mpe3vaeHT, rmaBa MpaBWTENbCTBA, AenyTaTtbl, MUHWUCTPbI U Ap.); ©) nvua, 3aHMMalroWwme OOIMKHOCTM Ans
HenocpeacTBEHHOrO obecneyeHnss MOMHOMOYUIA BblLLEHA3BAHHbLIX CRYyXawWwmnX (MOMOLLHMKM, KOHCYMNbTaHThI,
COBETHMKM W Ap.); B) nuua, 3aHUMalOLIME [OIMKHOCTM, ydpexdaemble rocyAapCTBEHHbIMM opraHamu ans
ncnonHeHuss u obecneyeHnss MONMHOMOYMIA 3TMX OpraHoB (peddepeHTbl, CrheunanucTbl, PYKOBOOAUTENM
CTPYKTYPHbIX NoApasfeneHuin annapata u ap.); r) nuua, He obnagatowmne pacnopsigmTenbHbIMU NONTHOMOYUSIMUA
(Bpaun B rocynapCTBEHHbIX fevebHbIX 3aBedeHusx, npenogaBaTenu BY30B, WHble CryXalime, KoTopble
nony4yaroT 3apaboTHyto NnaTy 3a cYeT rocyaapcTBEHHOro GlogxeTa);

6) opraHM3auMOHHble U (OUHAHCOBLIE CPeACcTBa, a Takke MPUHYAMTENbHYK Ccuny, Heobxoaumble Anist
obecneyeHns oeaTenbHOCTU rocy4apCTBEHHOMO annapara.

MexaHn3m rocygapcTBa U ero CTpyKTypa He OCTatoTCsi HEM3MEHHbIMU. Ha HUX OkasbiBalOT CBOE BNUSHUE
Kak BHYTPEHHUE (KyIbTYPHO-UCTOPUYECKNE, HALMOHANBbHO-MCUXONOTMYECKNE, PENTUIMO3HO-HPaBCTBEHHLIE
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0COGEHHOCTW, TeppuTOpuanbHble pasMepbl CTpaHbl, YPOBEHb 3KOHOMMWYECKOTO Ppa3sBUTUS, COOTHOLLEHUE
MONUTMYECKUX CUI U Mp.), Tak W BHELWHWe (MexgyHapoaHasi ob6CTaHOBKa, XapakTep B3aMMOOTHOLUEHWA C
APYrMU rocyaapcTeamMu U T.M.) oakTopbl.

B yacTHOCTW, ecnu rocygapcTBo uMeeT GonbLuyto Tepputoputo (Hanpumep, Poccuiickas denepauus), 7o 1
cucTemMa ynpaBreHns UM GyOeT COOTBETCTBYIOLLEN, BKIOYAIOLLIEH CIOXHYH CTPYKTYpPY MeXaHu3ma rocyaapcrea
(obwwedbenepanbHble opraHbl roCy4apCTBEHHOW BNacT W yNpaBneHUst U opraHbl rocyAapCTBEHHOW BRactu u
ynpaeneHuss cyGbekToB hedepaunn); B YCNOBMSIX BOWHbI BO3pacTaeT porb apMuu, Creucnyx0, BOEHHbIX
npegnpusTUiA U T.N.; B YCINOBUSIX BbICOKOrO YPOBHSI MPECTYNHOCTW, KOPPYNUWU W OPYIMX HEeraTuBHbIX,
GonesHeHHbIX SIBMEHWA B OOLLECTBEHHOM oOpraHu3Me ocoGoe 3HauyeHue MNpuobpeTarT NpaBoOXpaHUTENbHbIE
opraHbl, creuuanbHO MpeaHa3HayeHHble AN "XMpyprudeckoro" BMeLLaTenbCTBa M HeUTpanusauum 3Tux
"Gorne3Hen"; B yCroBUsIX AyXOBHOIO KpUsuca Ha NepBoe MECTO AOSKHbI BbIABUraTbCsl Hay4YHble, BOCNUTaTeNbHO-
obpasoBaTtenbHble NoapasaeneHus, yYpeaeHus KynbTypbl U T.4.

§ 2. NoHATHMe, NpU3HaKM U BUAbI OpraHoB rocyaapcrsBa

AHanus rocygapcrea € nosvuMn ero MexaHvusma fno3BorisieT BbiiBUTbL MECTO W POfb KaXAoro anemMeHTa B
cuUcTeMe rocygapCTBEHHOrO BracTBOBaHUS, onpedennTb ero onTUMarnbHyo CTPYKTYPY, nepapxmyeckme CBssn C
WHbIMW 3MNeMeHTamMun 1 T.N. B To e BpeMs Kaxabll areMeHT, paccMaTpuBaeMblii Kak cocTasnsiowas eqnuHoro
MexaHu3ma, BbICTynaeT B BuOE OpraHM4Yeckon M AO0CTaTOMHO CaMOCTOATENbHOW YacTu LEenoro, T.e. siBNeHus,
obnapatoLLero onpegeneHHbIMN MHTErpaTUBHLIMA M aBTOHOMHbBIMU Ka4yecTBaMy M CBOWCTBaMM, YTO NO3BOMSiET
nornHee BbISABUTb €ro NPUpoay U HasHaveHwme.

MepBenwmnmM aneMeHToM, CBOEro poga "kKnpnuymkoM" Bcero "3gaHua” mMexaHusama rocygapcTsa BbICTynaet
rocygapCTBEHHbIN OpraH.

OpraH rocygapctBa - 3TO 3BE€HO [OCYAapCTBEHHOrO annaparta, yvacTBylllee B OCYLIEeCTBeHUN
onpeaeneHHbIX YHKUMI rocygapcTBa U HageneHHoe B 3TON CBSA3U BACTHbIMWU NOMHOMOYNSMMU.

MpusHakn opraHa rocyaapcTea (cM. cxemy 17):

Cxema 17

[NPU3HAKN T'OCYIOAPCTBEHHOI'O OPTAHA

ABygeTcsa CcaMOCTOATEJIBHEIM BJIEMEHTOM
MeEXaHM3Ma TIocylapcCTBa

OBpa30BaH M IOEMCTBYET Ha OCHOBE IPaBOBHX akKTOB

BRITOJIHIET CBOMCTBEHHBIE TOJIBKO eMy 3amauu M QyHKIUN

HapesieH B 2TOM CBSA3M BJIACTHBEIMM I1OJIHOMOUMSAMM

CocTouT mu3 TOCYyIOapCTBEHHBIX CJIyXallMiX
M COOTBETCTBYKINX nonpasﬂeneHmﬁ

ViMeeT MaTepMalZibHy 0as3y M OMHaHCOBBE CpencTBa

n Oopyrue

1) npeacraBnsieT cobon CaMOCTOATENbHBIN 3NIEMEHT MEXaHu3ma rocygapcTBa, BbiCTynasi HEOTbEMITEMOMN
YacTblO €4UHOro roCcy4apCTBEHHOIO OpPraHM3ma;

2) OencTByeT OT UMEHM rocy4apcTBa U Mo ero NOPy4EHNIO;

3) obpasoBaH 1M PYHKLUMOHUPYET Ha OCHOBE HOPMATMBHBLIX MPaBOBbIX JOKYMEHTOB (KOHCTUTYLUMM, 3aKOHOB
N NMOO3aKOHHBLIX AKTOB); Ha roCy4apCTBEHHbIE OpraHbl He pacnpoCTpaHAETCA NPaBOBOW MPUHLUMM "paspeLueHo
BCE, YTO HE 3anpeLeHo 3aKoHOM";

4) BbINOMNHSIET CBOMCTBEHHbIE TOMNBbKO €My 3adayun U (OYHKUUWM, UCMOMb3ya AN 3TOr0 COOTBETCTBYHOLLME
dopmbl 1M MeToabl (HageneH B STOW CBA3W BNACTHbIMU MOMHOMOYMSIMU, B TOM YMCNE BO3MOXHOCTbLHO
NPYMEHEHMS B CrlydYae HeoOX0OMMOCTU Mep NPUHYXAEHUS);

5) nmeeT COOTBETCTBYIOLLYIO KOMMETEHUMIO (Kpyr BeAeHusl), nog KOTOPOW MOHMMAETCS COBOKYMHOCTb
3aKoHO4ATENbHO 3aKpeneHHbIX NMOMIHOMO4YMI (MpaB U 0083aHHOCTEN), NPeAOoCTaBIEHHbIX KOHKPETHOMY OpraHy
UNn OOMMKHOCTHOMY NKLY B Liendax Haanexallero BbINOMHEHWs UM onpefeneHHOro Kpyra rocyfapCTBeHHbIX Uv
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OOLLIECTBEHHO 3HaYMMbIX 3aday W OCYLLEeCTBIEeHMS COOTBETCTBYIOLLUX (PYHKUMIA; KOMMETEHUUS BbICTynaet
HEOTbEMIEMbIM 3NIEMEHTOM MPaBOBOro cTaTyca rocyJapCTBEHHOIO OpraHa;

6) OCyLLIECTBIMSIET CBOK KOMMETEHLMIO TPEMS Criocobamu:

NPUHATUEM HOPMAaTMBHbIX aKTOB (NpeanuncaHunii obLyero xapakrepa);

NPUHATUEM NPaBOMNPUMEHUTENbHbIX akTOB (MpeanucaHnii HAMBMAYaNbHOrO Xxapakrepa);

KOHKpPETHO-OpraHn3aunoHHON AesiTENLHOCTLIO;

7) coCTOMT M3 rocygapCTBEHHbIX CRyxXalux W noapasgeneHni (OTAenbl, YrnpasneHws, annapart,
KaHLLensapmm 1 np.), CKpenneHHbIX eANHCTBOM Liernen, paay OCTWKEHMS KOTOpPbIX 0O6pa3oBaHbl;

8) nmeet HeobxoauMmylo MaTepuanbHyto 6a3y (3gaHue, TpaHCMOPT, OPrTEXHWMKY U Np.) U UHAHCOBbIE
cpeacTtBa (pacuyeTHbli cyeT B OaHke, HeobXxoauWMble [eHeXHble pecypcbl), KoTopble TpebywTca Aans
OCYLLIECTBINEHUS €ro uenen u 3agav;

9) obnapaeT onpeaeneHHbIM MNPaBOBbIM CTATyCOM, B KOTOPOM OTPaXalTCA MOMOXEHUEe [AaHHOro
rocygapCcTBEHHOro opraHa 1 ero KOHKpETHOE coumarnbHoe cogepXaHue;

10) B npouecce peanu3aumMM UMYLLECTBEHHbLIX MpaB BbLICTYNaeT B KayecTBe OpUAMYECKOro nuua, T.e.
MOXET OTBeYyaTb MO CBOMM 0O0SA3aTeNbCTBAM BBEPEHHbIM €My WMYLLECTBOM, a TakkKe OT CBOEro WUMeHU
npuobpeTaTb N OCYLLECTBNATL MMYLLECTBEHHbIE U NNYHbIE HEMMYLLECTBEHHbIE MpaBa, HecT 06s13aHHOCTH, ObIThb
NCTLIOM 1 OTBETYMKOM B CYyAE;

11) pencTByeT Ha onpeaeneHHON TeppuTopumn (MMeeT TeppUTOpUanbHbIi MacluTab AesaTensHOCTH).

ocypapcTBeHHble opraHbl MHOroo6pasHbl. OHM MOryT noapasfenaTbCa B 3aBUCMMOCTU OT CReayHLmMX
KpuTepues (cM. cxemy 18):

Cxema 18
BUIOH T'OCYIAPCTBEHHHX OPI'AHOB
[lo npuHUUILY [Io cpokawm [lo nopsanky [Io xapakTepy
paszneyieHnsa [Io mepapxumn IOJIHOMOUMM OCYyIEeCTBJIEHUS KOMIIE TEHLIUU
BJIACTEMN KOMIIE TEHLIUN
3aKOHOIIATEJbHEE benepasbHEE IIOCTOSIHHEIE KOJIJIETMAaJlb HEEe OpTaHHl Obmen
| | | ‘ KOMIIETEeHLIN
MCIIOJIHUTEJIbL HEIE pecnyOiMKaHCKue BPEMEHHEBIE eIMHOHAaYaJIbHEE l
I I OpPaHI:I
crieumaJibHOM
cynebOHbe MeCTHEIE KOMIIE TEHILIUN
u opyrue
no nopsgky obpas3oBaHWs oOpraHbl rocygapcTBa  KrnaccuduuupyloTcs Ha  opraHbl, u3bupaewmble

HenocpeAcTBeHHO HapoaoMm ([Npe3ngeHTt PP, MNocygapcteeHHasa dyma PO, 3akoHogaTenbHble opraHbl CybbekToB
denepaumm), n opraHbl, opMMpyemMble OPYrUMU TOCydapcTBEHHbIMU opraHamu ([paBuTtensctBo PO,
KoHctutyumoHHbin Cyg PO 1 np.);

no copme peanusauum rocygapCTBEHHOW OEATENbHOCTU - Ha 3akoHodaTenbHble (MpeacTaBuTErNbHbIE),
NCMNOMHUTENBHO-pacnopaamTenbHble, CyaebHble, KOHTPOITbHO-HaA30PHbIE OPraHbl.

3akoHogaTenbHble opraHbl (PenepanbHoe Cobpanne PO, CapatoBckad obnactHad gyma, [NeHseHckoe
npeacTaBUTENbHOE COOpaHMe M T.4.) NMpWU3BaHbl HEMOCPEOCTBEHHO BbipaXaTb B 3aKOHAxX BOJSIHO U UHTEpPECHI
obuwecTBa (30ecb BaXXHO UMETb B BuAy, YTO MOHATUE "MpefcTaBuTENbHbIE OpraHbl" M "3akoHogaTenbHbIe
opraHbl" He coBnagalT no ob6beMy. COOTHOLLEHWE MEXOY HMMMW Takoe - BCSKWMM 3aKoHOOATerbHbIA OpraH
SIBNSAETCA OOHOBPEMEHHO MPEACTaBUTENbHLIM, HO HE BCHAKUA MPeaCTaBUTESNbHbLIA OpraH MOXET BbICTynaTb B
KayecTBe 3aKOHOAATENbHOro; HampuMMep, CO3BaHHOE KOHCTUTYLMOHHOE COBeLjaHne MOXeT ObiTb Npu3HaHo
NpeacTaBUTENbHBIM OPraHOM, HO HE 3aKOHOAATENbHbIM).

VcnonHuTenbHo-pacnopsgutenbHele opraHbl (MpaButensctBo P®P, MuHMUCTEPCTBA, rocygapCTBEHHbIE
KOMUTEThI, adMUHUCTPpaL MK KpaeB u obnacTen v T.M.) Np1M3BaHbl obecnevmBaTtb peanv3aunio NPUHATLIX 3aKOHOB
M NOA3aKOHHbIX aKTOB.

CypnebHble opraHbl  (KOHCTUTYUUOHHbIE, OObIYHbIE, BOEHHbIE, apOuTpaXHble CyAbl) NpPU3BaHbI
OCYLLECTBNATbL MpaBoOCyaue, paccMmaTpuBaTb WMYLLECTBEHHbIE CrOpbl (U3MYECKUX W HOPUOMYECKUX §nL,
obecneunBaTh 3alMTy NpaB 1 cBOOOA YenoBeka 1 rpaxaaHuHa.

KoHTponbHO-Hag30pHbIE OpraHbl (MPOKypaTypa, OpraHbl NMPOMBILMIEHHOrO Hag3opa, OpraHbl Hagsopa no
SAOEPHON M paguaumnoHHoOM 6e30nacHOCTU) Npu3BaHbl CNeAUTb 3a COOMoOEHNEM 3aKOHHOCTU N TEXHOIOMMYECKON
OUCUUNITHBI;

Mo NPUHLMNY pasferneHnst BnacTen - Ha 3akOHOA4aTe NbHbIE, UCNOMHUTENbHbIE U CYAEOHbIE;

Mo Mepapxmm - Ha LeHTparnbHble, pecnybIMKaHCKME U MECTHbIE;
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Mo XapakTepy NMOAYMHEHHOCTU - Ha OpraHbl UCKIKYUTENBHO "BepTMKanbHOro" nogyYMHeHns (NpokypaTypa,
cya W T.N.) W opraHbl  "gBOWMHOMO", wnM "BEPTUKANbHO-TOPU3OHTANbHOMO", MNOAYMHEHUA  (MUNULKS,
rocygapcTBeHHble 6aHkn 1 T.4.);

Mo CpokaM MOSTHOMOYMUI - Ha MOCTOsIHHblE, KOTOpble co3garTcsl 6e3 orpaHuMYeHust cpoka AencTBuUS
(MpokypaTypa, MUNUUMS, CyA), N BPEMEHHbIE, KOTOPbIE CO34aloTCA ONSA LOCTUXKEHMSI KPaTKOCPOYHBLIX Lenew
(BpeMeHHast agMMHUCTPaLMSA B YCIOBUSIX PEXMMA YPE3BbIHAMHOMO MOJTOXKEHWUS);

Nno NopsiAKYy OCYLLECTBEHUS KOMMNETEHLMM - Ha KomnnernanbHble U eUHOHAYarbHbIE;

no npaBoBbiIM opMaM [OeATEeNbHOCTM - Ha MNpaBOTBOpPYECKME, MPaBOMPUMEHUTENbHbBIE U
NpaBoOOXpaHUTESbHbIE;

Mo XapakTepy KOMMNETEHLUN - HA opraHbl 06LLEe KOMMETEHLMWN, KOTOPbIE B Npedenax CBOMX MOSTHOMOYMIA
NPMHUMAIOT pelleHnss no nbbiM BornpocaM (NPaBUTENLCTBO), W OpraHbl chneumanbHOW KOMMETEHLNN,
OCYLLECTBNSIIOLLME AeATENbHOCTb B Kakon-nnubo ogHon cepe obLLeCTBEHHON XNU3HW (MUHUCTEPCTBA).

Takum obpa3om, cyLiecTByeT OOMnbLUOEe KONMMYECTBO Knaccudukauuii rocy4apCTBEHHbIX OPraHoB, Kaxaas
N3 KOTOPbIX NMO3BONSET NO3HATb ONPEAENEeHHY0 rpynny Nog06HLIX OpPraHoB.

§ 3. anHI.IMHbI opraHusauuvm n gedATenbHOCTU rocyaapCcTBeHHOro annaparta

Annapart rocyaapctsa ecTb CUCTEMA FOCy4apCTBEHHbIX OPraHoB, B3aMMOCBSA3aHHbIX 0BLMMKN NPUHLMNaMM
opraHusaumm n pesatenbHocTU. [ogobHble NpUHUMMBI - 3TO UCXOAHbIE MAEW, PYKOBOASLME MONOXEHUS,
onpeaensitolmne OCHOBHblE Noaxoabl K dOPMUPOBAHMIO U (PYHKLMOHMPOBAHWUIO FOCYAAaPCTBEHHbLIX OpPraHoB (CM.
cxemy 19).

Cxema 19

[IPVHINMIIE OPT'AHM3ALNN
U OEATEJIBHOCTM TOCYIAPCTBEHHOT'O AIIIIAPATA

[IpuopuTeT npaB ¥ CBOOOI uYesiOBeka M I'PaxXIaHMHAa

IeMoKpaTu3M

PazmesyieHue BJIACTEN

3aKOHHOCTb

I'lmacHOCTB

denmepanmsMm

[IpodeccroHanmM3M

CoueTaHMe BHIOOPHOCTM U Ha3HAYaAEeMOCTU

n Oopyrue

TakvMu NpyHLMIaMyU MOTYT BbICTYNaTh:

npuHUMN npuopuTeTa NpaB M cBobond YeroBeka W rpaxgaHuHa - MpeArnonaraeT COOTBETCTBYIOLLIME
006513aHHOCTM rOCY4apPCTBEHHBLIX OPraHOB U ClyKaLLWX Npu3HaBaTb, cObMoAaTh U 3allULLaTh KX;

NPUHUMN OEMOKPaTU3Ma - BblpaXkaeTcsl NpeXae BCEro B LUMPOKOM y4YacTuu rpaxaaH B (oopMUPOBaHUM U
opraHusauMn AesATenlbHOCTM rocydapCTBEHHbIX OpraHoB, B y4yeTe B MONUTMKE rocygapcTBa pasHoobpasHbix
MHTepecoB BOMbLLMHCTBA HAaceneHus:;

NpUHUMN pasfeneHuss BracTell (Ha 3akoHogaTerlbHylo, WCMOMHWUTENbHYI0 U cyaebHyl) - cosgaeT
MEXaHM3Mbl, MUHVMU3UPYHOLLIE MPOU3BOIT CO CTOPOHbI BITACTHLIX OPraHOB U JOKHOCTHbIX ML,

MPUHUMN 3aKOHHOCTM - O3HayaeT ob6sA3aTenbHOCTb CODMIOAEHUsT BCEMM oOpraHaMu Trocy4apcTsa,
rocy4apCTBEHHbIMI CNy>KalMMK, rpaxkaaHaMu KOHCTUTYLMK, 3aKOHOB M NOA3aKOHHbIX aKTOB;
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MPUHUMN  rnacHocTM - obecnevynMBaeT WHAMPOPMUPOBAHHOCTL OOLLECTBEHHOCTUM O  MpaKTUYECcKoW
NeATEeNbHOCTM  KOHKPETHbIX  FOCY[AapCTBEHHbIX  OpraHoB, rapaHTMpyeT  "mpospadHocTb"  npolecca
PYHKLMOHNPOBAHNSA YNHOBHUKOB;

yYeT MHTEepPeCcoB PerMoHoB (B dhedepaTUBHbIX rocyapcTBax) BbiCTynaeT B BuAe NpuHUMNa deaepanvava;

npuHUMN npodeccuoHanuaMa - co3fgaeT OnaronpusTHble YCINoBUA [AnA  WUCTONb3oBaHWA HauGonee
KBanMMULUMPOBaHHbIX PabOTHUKOB B [AeATENbHOCTM TrOCYAapCTBEHHOro annapaTa, rapaHTMpyeT BbICOKMWM
YPOBEHb PeLLeHUsI OCHOBHBIX BOMPOCOB rOCY1apCTBEHHOW XU3HM B UHTepecax HaceneHusl CTpaHbl;

NPUHLUMN CcOYeTaHus KOMMerManbHoCTU U eduHoHadYanus - obecrneyvMBaeT pasyMHOE COOTHOLLEHWe
[EeMOKpaTUYECKNX 1 GIopoKpaTUYECKUX Havan rocyaapcTBEHHOro annapaTa;

NPUHUMN CcoYeTaHuss BbIGOPHOCTM U Ha3Ha4aeMOoCTW - Bblpa)KaeT ONTMMarnbHOE COOTHOLLEHWE
AeleHTpanvsauum 1 LeHTpanusauum B rocyapCTBEHHOM yrpaBreHnu;

NPUHLMN MepapXUYHOCTU - 3aKINOYaeTca B TOM, YTO OpraHbl rocylapcTBa 3aHMMaloT B rocyapCTBEHHOM
annaparte pasHble YPOBHU (OHW OpraHbl NoAYMHEHbl APYrM, peLLIeHUs! BbILLIECTOSALMUX OpraHoB obsi3aTerbHbl
ANA HWKECTOALLNX).

BCecTOpOHHMI y4eT Ha3BaHHbIX U HEKOTOPLIX MHBLIX MPUHLIMMOB Kak Mpu obpasoBaHUM rocyaapCTBEeHHbIX
opraHoB, Tak M B npouecce UX (PYHKLMOHMPOBAHUA MO3BOMAET 06Gecneynts MakcuManbHy addeKTUBHOCTb
rocyqapCTBEHHOrO ynpaBneHus obLLEecTBOM, BeAET K ero 4eMoKpaTU3aLmn U NoBbILLeHN0 3 EKTUBHOCTH.

§ 4. MonuTtnyeckan cuctema obLiecTBa: NOHATUE, CTPYKTYpa, PYHKLMU

B coumanbHOM ynpaBneHUM MPUHUMAOT y4YacTue pasnuuyHble CyObekTbl: rocyaapcTBO (crneuunarnbHo
npegHasHayYeHHoe A11s 3TON Lenu), napTum, NonuTnyeckme OBukeHusl, obLecTBeHHble o0beanHeHus u 1.n. Bee
OHW, OKa3blBasA aKTUBHOE BJIIMAHME Ha NMOJTUTUYECKYIO XNU3Hb 06LIJ,eCTBa N ocyullecTBnAA NONMNTUYECKYO BNacCTb,
O6'be,IJ.VIHF|IOTCF| B NONMUTUYECKYIO CUCTEMY.

Monutnyeckas cuctema obliectBa - 3TO YNOPSAOYEHHAs HA OCHOBE MpaBa W MHbIX COLManbHbIX HOPM
COBOKYMHOCTb WHCTUTYTOB (FOCY4apCTBEHHbIX OPraHoB, MONMUTUYECKUX MNapTUK, OBWXKEHUMN, OOLLECTBEHHbIX
opraHusaumMi 1 T.MN.), B pamMKax KOTOPOW MPOXOAUT MNONUTUYECKas XM3Hb OOLLecTBa WM OCYLLECTBNSETCS
nonnTnveckasa BnacTb.

MoHaTue "nonutuyeckas cuctema obuecTsa", BolleLlee B Hay4YHbIi 060pOT BO BTOPOM NosfioBuMHe XX B.,
MoKasbIBaEeT, KaK perynupyroTcsl NONTUYECKME MPOLIECCHI, Kak hopMMpYyeTCa U PYHKUMOHMPYET nonmutudeckasi
BNacTb. ATO MEXaHWU3M OpraHusaumm 1 peanusauumn nonnTNYECKon eaTenbHOCTH.

Monutnyeckasa cuctema MMeET psig XapaKTePHbIX YepT:

1) UMEHHO B €e pamMKax 1 C €e NOMOLLIbIO OCYLLIECTBMSIETCS NONUTUYECKAsN BNaCTb;

2) OHa 3aBUCUT OT XapakTtepa 00LeCTBEHHOW Cpeabl, COLManbHO-3KOHOMNYECKOWN CTPYKTYpPbl OOLLIECTBA;

3) oHa obnagaeT OTHOCUMTENbHOW CaMOCTOATENBHOCTLIO.

Jllobass cuctema obuwiectBa, B TOM 4UCNEe W MOMMTMYECKasi, npeactaBnsdeT cobon LenocTHoe,
YNopsiAOMEHHOE MHOXECTBO 31EMEHTOB, B3aUMOOENCTBME KOTOPbIX MOpOXAaeT HOBOE KayecTBO, HE npucyliee
ee vactaMm. Karteropus "nonutmdeckasi cuctema" no3eonsieT rmyboKo MPOHMKHYTb B MONMUTMYECKNE WHTEPECHI
KrnaccoB, coumanbHbIX M 3THUYECKUX rpynn, pasobpaTbCsi BO B3aMMOCBS3N 1 B3aMMO3aBMCMMOCTIN OTpaXKaroLmnx
3TN NHTEPECHI NONTUTUYECKUX SBNEHWUNA.

Monutnyeckaa cuctema B KOHEYHOM CYETE perynupyeT Npou3BOLCTBO M pacnpegeneHne onar mexay
coumanbHbIMM OBLLHOCTSIMM Ha OCHOBE MCMOMb30BaHUSA rOCy4apCTBEHHOW BracTu, yYactus B Hel, 6opbObl 3a
Hee.

BblaensioT cnegyoLwme KOMMOHEHTbI NONUTUYECKON CUCTEMBI:

1) monuTuyeckas opraHmsauusa obuiecTsa, BkNoYawLwas B cebs rocyaapctso, Monutuyeckme naptmm u
OBWKEHNs!, OOLLLECTBEHHbIE OpraHn3aLmn n 06 beANHEHNS, TPYAO0BbIE KONMNEKTUBLI U T.1.;

2) NOMUTMYECKOE CO3HAHWE, XapaKTepusylollee MCUXONorMyeckue w WUAeonornvyeckne CTOPOHbI
NOMUTUYECKOWN BNAcT N NOANTUYECKON CUCTEMBI;

3) coumanbHO-NONMTUYECKNE U MPaBOBbIE HOPMbI, PErYNUPYOLLME MOMUTUYECKYIO XU3Hb obLiecTBa U
NpoLEecc OCYyLLEeCTBINEHMS MONUTUYECKON BMacTy;

4) NONUTUYECKME OTHOLLEHWS, CKMNaabIBalOLWMNECS MEXAY dNeMEHTaMM CUCTEMbI MO MOBOAY MOSTUTUYECKON
BNacTu;

5) nonutnyeckasa npakTuka, cocTosiLias U3 MONMTUYECKON OESATENbHOCTU M COBOKYMHOIO MOSIMTUYECKOrO
onbiTa.

CuctemoobpasyoLlen KaTeropuen, WHTErPUPYIOLLEN [OaHHble 3MNEeMEHTbl B €OUHYI0 MONUTUYECKYIO
CcUCTEMY, ABNAETCA KaTeropus "nonutnyeckas Bnactb".

Kaxpgas opraHusaums, Bxogsiias B MOMUTUYECKYIO CUCTEMY, 3aHMMaeT B HEN CBOe 0coboe MecTo, umeet
crneuunanbHoe HasHavyeHue, cBoM (DYHKLUWUW, B COOTBETCTBMU C KOTOPbIMM y4acTBYyeT B pelueHun oblimx 3agad
obLecTBa.

B 3aBucMmocTM OT nMpupogbl BbIAENSAT criegylolmne BuAbl MOMUTUYECKUX CUCTEM: AEMOKpaTU4eckue,
KOMaHOHO-aAMUHUCTPATMBHbIE, TEOKpaTMYECKME, NepexoaHbie 1 T.1.

CyLlHOCTb NONUTUYECKON cucTeMbl 0obOLlecTBa Hambonee Apko nposiBnAeTcs B ee dyHkumsx. OTcroga
XapaKkTepucTuka NonmMTUYEeCcKon cuctTembl ByaeT HenonHom 6e3 nx pacCMOTPEHUS.

BblgensioT cnegyowime pyHKUUN NONUTUYECKON CUCTEMBI:

obecneyeHne MNONUTUYECKOW BNAcCTU OMPELENEHHONW COoUManbHOW rpynnbl UM OOMbLUMHCTBA YIIEHOB
OaHHOro obuiecTtBa (NMOMUTUYECKON CUCTEMOWN YCTaHaBNMMBAIOTCA M OCYLLECTBASOTCS KOHKPETHble (hOpMbl U
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MeTOAbl BNAaCTBOBAHNA - 4EMOKPATUYECKME U aHTUOEMOKPATUYECKNE, HACUIbCTBEHHbLIE N HEHACUITBLCTBEHHLIE U
T.M.);

ynpasreHme pasnuyHbiMU chepamMn XnsHeoesaTeNbHOCTU Noaen B UHTepecax OTAEMbHbIX CoLMarbHbIX
rpynn unu OGOnbLUMHCTBA HaceneHust (OEeNCTBME MONMUTUYECKOM CUCTEMbI Kak YMpaBnsiowen BKIOYaeT
MOCTaHOBKY LIENEN, 3agay, onpeneneHne nyten pasBuTust obLiecTBa, KOHKPETHbLIX Mporpamm OesiTenbHOCTU
NOMNUTUYECKNX UHCTUTYTOB);

MOOUNU3aLmMsa CPeAcTB U PecypcoB, HEOOXOOUMbIX ONsl AOCTWMKEHNUS 3TUX Lenen 1 3agad (6e3 orpomHom
opraHuM3aTopckon paboTbl, NIOACKUX, MaTepuanbHbIX M OYXOBHbIX PECYPCOB MHOTME MOCTaBIEHHbIE LEN U
3aga4m obpeyeHbl Ha 3aBeL,OMOEe HELOCTUXKEHME);

BbISIBIIEHNE W MpPEenCTaBUTENBCTBO WHTEPECOB PasfMYHbIX CYOBLEKTOB MOMUTUYECKMX OTHOLUEHUA (6e3
cenekummn, YeTKOro onpeaeneHnst N BblpaXkeHusl Ha NONUTUYECKOM YPOBHE AaHHbIX MHTEPECOB HUKaKas Nnonutuka
HEBO3MOXHA);

YOOBMETBOPEHNE MHTEPECOB  PasfnYHbiX CYOBLEKTOB  MONMTUYECKMX  OTHOLUEHM  NOCPEOCTBOM
pacnpegeneHus maTtepuanbHbIX UM AYXOBHbIX LEHHOCTEW B COOTBETCTBMM C TEMU UMM MHbIMU umaeanammu
KOHKpeTHoro obuiectBa (MMeHHO B cdhepe pacnpefeneHnst CTankuBaloTCA MWHTEpPEChbl pa3HOODbpasHbIX
obLHocTen nogen);

MHTerpaums obuiecTsa, co3gaHne HeobxoamMbIX YCrOBWUIA A5t B3aMMOAEWCTBUS Pas3fNYHbIX 3rEMEHTOB
ero CTpykTypbl (00beauHsin pasHble MNONMUTUYECKUME CUIbl, MONUTUYECKAsi cuUcTemMa MbiTaeTcs Crhaxusarhb,
CHMMaTb Heu3bexHO BO3HMKaloWMne B o6LLecTBe MNPOTUBOPEYUsi, MNpeogoneBaTb KOHMMWKTLI, YCTPaHATb
Konnumaun);

nonuTuyeckasa coumnanusaums (MoCpeacTBoOM Hee hopMupyeTcs NONUTUYECKOE CO3HaAHWE MHAMBUAA, U OH
"BkntovaeTca B paboTy"  KOHKpPeTHbIX MONMWTUYECKMX MexaHusMoB, Onarogaps 4emy npoucxoaut
BOCMPOM3BOACTBO MOSIMTUYECKON CUCTEMbI NYTEM OOYYEHUSA BCE HOBbLIX YNEHOB 00LeCcTBa U NpMoBLLEHUS UX K
NOMNUTUYECKON AeAaTenbHOCTN) 1 Ap.

Taknm obpasom, nonutTnyeckaa cuctemMa MMeeT HeMano (PyHKUMIA, C MOMOLLbIO KOTOPbIX OHAa BbINOSTHAET
CcBOEe MnpeaHasHadeHne, obecneymBaeT HopMarnbHble MOMUTUYECKME OTHOLLEHMWS, CBA3bIBAeT BCE CYyOBLEKTbI
NONUTUKN B €OUHbBIA MONMUTUYECKUIA OPraHn3Mm.

§ 5. MecTo 1 ponb rocyaapcTBa U npaBa B NONMTUYECKON cUCTeMe obLecTBa

MoHaTua "rocygapctBo" M "nonutudeckass cuctema oOuwecTtBa" COOTHOCATCH, Kak 4acTb WU Lenoe.
ocynapcTBO KOHUEHTpUpyeT B cebe Bce MHoOroobpasve nOoMnUTUYECKUX WHTEPEeCcoB, Perynupys sBrneHusi
NONMUTUYECKON XM3HWU 4Yepe3 npusamy "obuieobssatenbHocTn". MIMEHHO B 3TOM KayecTBe rocynapcTBO urpaet
ocobyto ponb B MOMMTUYECKOM CUCTEME, MpuaaBasl el CBOEro poga LEeNoCTHOCTb M ycTonmumBocTb. OHO
BbIMOMHAET OCHOBHON 06beM AeATeNbHOCTU MO yNpaBneHuto, Nonb3ysack pecypcamum obLectsa v ynopsigounsas
€ro Xn3HedesaTenbHOCTb.

["locyoapcTBO 3aHMMAaET LieHTparnbHoe, Bedyllee NonoXeHne B NoAmMTUYECKON cucTeme obLLecTBa, Tak Kak
OHO:

1) BbICTYNaeT B kKa4eCTBE €OMHCTBEHHOro omumanbHOro npeacTaBuTens Bcero Hapoga, obbeanHsemoro
B Npeenax ero TepputopuanbHbIX rpaHnL, MO NPU3HaKy rpaxaaHCcTBa;

2) aBnseTcs eQUHCTBEHHbBIM HOCUTENEM CyBEpPEHUTETa;

3) obnagaet cneumanbHbIM annapaTtom (My6nuMYHOM BRNAcTbiO), NPegHa3HAYEeHHbIM ONS  yrpaBneHus
00LLEeCTBOM; MMEET CUIOBLIE CTPYKTYPbI (BOOPYXXEHHbIE CUMbl, MUNULMIO, CNYx0y 6e3onacHoCTh 1 T.N.);

4) obnagaerT, Kak NpaBuIio, MOHOMOMMEN Ha NPaBOTBOPYECTBO;

5) Bnageet cneuuduyeckuMm Habopom MaTtepuarnbHbIX LEHHOCTEWN (rocydapCTBeHHasi COOCTBEHHOCTb,
OrooxeT, BantoTa u T1.4.);

6) onpeaensieT rmaBHble HanpaBieHNst pa3BnTus obLlecTaa.

[ocygapcTBO BbICTYNnaeT He TOMbKO CaMOCTOATENbHbIM CYyObLEKTOM MOMAWTUKMA, HO W MpPU3BaHO
perynupoBaTtb MoBeAeHME MWHbIX CyOBEeKTOB MOMUTMYECKUX OTHOLWEHWA, obnagas B 3Ton cdepe Becbma
LUMPOKMMM NMOFTHOMOYUSIMM:

MOXET YCTaHaBNMBaTb B 3aKOHOA4ATENbCTBE NMPABOBOW PEXWM OpraHu3aumm U (PyHKUUMOHMPOBAHUS BCEX
WHbIX CYyOBEKTOB MOSTUTUKU - NOMUTUYECKUX NAPTUN, ABVXKEHUIA, rPYNN AABMEHNUS U T.M.;

PErMCTPUPYET MX COOTBETCTBYHOLLUMU OpraHaMu (Kak NpaBuno, MUHUCTEPCTBOM OCTULIMM) U MPUBMEKAET K
y4acTuto B 0BLLIECTBEHHbIX M TOCYAapCTBEHHbIX Aernax;

MOXET OCYLLECTBMATb HaA30p 3a 3aKOHHOCTbK [OEATENbHOCTM BCEX WHbIX CYOBEKTOB MONUTUKU U
NPUMEHSATb MEepbl NPUHYXOEHWUST 32 COOTBETCTBYHOLLME NPaBOHAPYLLEHUS.

Hapsigy ¢ rocygapctBoM 0cob0e MEeCTO B MOMUTUYECKOW XKM3HWM 3aHMMAET U MPaBO KaK BaXKHEMLLWN
couManbHbIA MHCTUTYT.

Ponb npaea B nonutu4eckon cucteme obLLLECTBaA 3aKINOYaAETCS B TOM, YTO OHO:

1) CNy>XMT OQHMM U3 CPeacTB CBA3N Mexay OOLIeCTBOM WM ero nosMTUYeckonm cuctemown (B 3akoHax,
NPVYHUMAaEMbIX 3aKOHOOATENbHBIMU OpraHamy, BbIPaXalTCA MHTEPECH! OONbLUMHCTBA MOAEN, Pa3fYHbIX CIOEB,
KrnaccosB, rpynmn HaceneHus);

2) akKymynupyeT BOJO oOLLecTBa, BCEX €ro NOMUTUYECKUX CUTT;

3) vHTerpupyeTt 0O0LWECTBO, OeNnaeT NMOMIMTUYECKYID CUCTEMY CTabunbHoOM (B YacTHocTW, KoHcTutyuum un
3aKOHbl OObIMHO Ha ANUTENbHBIN MEPUOA 3aKPENNAT CUCTEMY MOSNIMTUYECKMX MHCTUTYTOB, MPaBOBYH OCHOBY
B3aUMOOTHOLLEHWNA MEXAY HAMU, YCTPONCTBO rocyaapcTea v T.n.);
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4) ycTaHaBnvBaeT MnpaBoBble (OPMbl OpraHM3auun, YHKLUMOHUPOBAHWUSA U CMEHbl rOCYyAapCTBEHHOW
BMacTu, cnocobbl 1 MeTodbl NOAUTUYECKON BOpbObI BCEX CYLLECTBYIOLLMX B AaHHOM O6LLeCTBe MOMUTUYECKUX
CUn U T.4.;

5) neranusyeT B npaBoBbIX akTax (KOHCTUTYLUWM, 3aKOHAaX, NOA3aKOHHbIX aKkTax) CyObekToB NonmMTUYeckomn
opraHu3aumm - rocygapcTBo, NonMTuyeckne napTum, OBMKEHUS, 00LecTBeHHble 06 beaAVHEHUS 1 T.M., KOTOpbIe
OOIMKHbI AeCcTBOBaTb B UX paMKax.

Tak, noboe rocyaapcTso Npu NOMOLLM NpaBa B TOW UMW MHOW CTEMEeHW MbITaeTca perynuposaTb NpoLecchl
06pa3oBaHusa M DYHKUMOHWPOBAHMUSA MOMUTUYECKUX MapTuii. B cBA3M C ycnoxHeHneM ¢opM M MeTonoB
OEeATeNbHOCTV NapTUiA B NMONMUTUYECKON XU3HW, C BO3pacTaHnem ux ponu B obLiecTBe Bce 3aMeTHee CTaHOBUTCS
TeHaeHuus 6onee aeTanbHON IOPUANYECKON pernameHTauum nx esTenbHOCTH.

Ecnn koHcTUTYyumMmn XIX B. gaxe He ynoMuvHanu O MONUTUYECKUMX MNapTusiX, XOTH NapTum yxe Toraa
3aHUManu BUAHOE MOMOXEHMEe B rOCyJapCTBEHHO-MOMUTUYECKOW >XW3HW, TO cendac perynuposaHue ux
OEeATeNbHOCTU - CaMOCTOSATENbHbIN MNPaBoOBOM MWHCTMTYT. OObIMHO B 3aKoHOOATENbCTBE COBPEMEHHbIX
rocygapcTB oTpaxarTcs cneayowme MOMEHTbI: NOHATUE NOMUTUYECKOW NapTuu; onpegeneHne Mecrta u ponu B
MONMTUYECKON CMCTEME 00LLIECTBA; YCMOBMS 1 MOPSIAOK CO3AaHUs U NpekpaLLeHns eaTenbHOCTM NONUTUYECKNX
napTun; TpeboBaHMA K WMOEONOrMM W MNpPorpaMMHOM no3vumM naptum; TpeboBaHus K OpraHu3aumoHHOMY
CTPOEHWIO N NOPAOKY AEATENbHOCTM NapTui; OUHAHCOBO-3KOHOMMUYecKkas 6asa napTuu; B3aUMOOTHOLLEHUS C
nybnunyHom BRacTbio, Mpexae BCero yyactme B BblOoOpax M B AEATENbHOCTW MpeAcCTaBUTENbHBLIX OpPraHoB
rocygapcrea U MECTHOro camoynpaeneHus, 1 T.4. (B Poccun 3akoH o0 napTusix noka He NpUHAT.)

Mpoucxopsuiee paclumpeHne obbema NPaBOBOro PeryriMpoBaHUsi OTHOLUEHWUI, CBSA3AHHbIX C MOPSAKOM
06pa3oBaHus, opraHusaumen 1 4eaTenbHOCTbIO NONUTUYECKUX NapTUI, MOCNYXXUIO OCHOBaAHUEM ANS NOSBNEHUs
KOHLIeNuUMin o (oopMMpPOBaHNM B COBPEMEHHbIX rocyaapcTeax ocoboro "naptuiHoro npasa” ("npasa naptuin").

§ 6. OpraHbl rocypapcTBa U UHblEe CYOBEKTbI NONUTUYECKON CUCTEMbI OOLecTBa

Ona Toro 4TOGbLI MOMHEee wu3y4ynTb [OCYAAPCTBEHHbIM annapat, HeobxogumMo paccMoTpeTb €ro
COOTHOLLUEHNE C OpraHaMy MECTHOTO CamMOyrnpaBIeHusI.

MecTHoe camoynpaBneHue - 3TO CaMOCTOATENbHas AEATENbHOCTb HAacenNeHus onpeaeneHHon TeppuTopum
Mo peLleHnio BONPOCOB MECTHOMO 3HAYEHNs, ICXOASA U3 MHTEPECOB BCEX XXUTerNen gaHHon TeppuTtopun. Ero cyTb
3aKnyaeTcs B aBTOHOMHOCTW, CaMOCTOSATENbHOCTM HacerneHwss OT OpraHoB roCyAapCTBEHHOW Bnactn B
peLleHnn MEeCTHbIX npobnem.

C ogHow CTOpPOHbI, MECTHOE CamoyrpaBfneHue OTAeNneHo OT rocydapCTBEHHOro yrnpasneHus, ¢ Apyron -
OHO TECHO CBS13aHO C HMM. JTO BblpaXkaeTCsi Npexae BCero B TOM, YTO OpraHbl MECTHOrO caMoynpaBiieHnss MoryT
HagensaTbCA 3aKOHOM OTAENbHbIMU FOCYAapCTBEHHbIMW MOMHOMOYMAMM C nepedadven HeobxoamMbiX Ons WX
OCYLLIECTBNEHMS MaTepuanbHbIX 1 PUHAHCOBBLIX CPeaCTB.

HaceneHue ocywecTBnseTr npaBoO Ha MECTHOE CaMmoyrpaBfeHne Kak HemnocpeacTBEeHHO (MeCTHble
pedepeHayMbl, MyHULMNANbHbIE BbIOOPLI, COBpaHnst U Cxoabl rpaxdaH), Tak 1 Yepes co3gaBaemMble UM opraHbl
MECTHOro camMoynpaBrieHus.

OpraHbl MECTHOIrO cCamoyrpaBneHns XxapakTepuaylTcs cneayowmmm YepTamu:

a) CTPYKTypa M KOMMETEHLMS STUX OpraHoB onpeaenseTcs HacerneHmem camoCTOSATENbHO;

0) obragaloT NOSIHOMOYMSIMU Ha PEeLLIEHME BOMPOCOB MECTHOTO 3HAYEHWS;

B) B Npeaenax CBOew KoOMMNeTEeHLNM n3gatoT NpaBoBble aKThbl;

r) ABNSIOTCA HOPUOANYECKUMN NNLLAMMU;

[) HE BXOASAT B CUCTEMY OPraHoOB rocyAapCTBEHHOW BNacTu.

B nonutuyeckon cucteme obuiectBa Hapsgy C rocygapcTBOM M OpraHaMum MECTHOrO CaMOynpaBreHust
Ba)KHYIO POIb UIpaloT U NapTum, KoTopble B npouecce 60pbbbl 3a BMacTb MOryT No-pa3HOMY B3anMOAENCTBOBATb
C rocyapCTBEHHbIM anmnapaTom.

Monutnyeckass naptus - 310 Hamboree akTUBHAsA M OpPraHM3oOBaHHasA YacTb COUMAnbHOW rPynnbl WUMx
Krnacca, BblpaXkaloLas UX MHTEpEeChl, CBA3aHHas Ngeonormyeckon obLHOCTLI0 M Boprowasacs 3a NONUTUYECKYHO
BNacThb.

MapTm npecneayoT oOMNpefeneHHble LUenv, AobMBaschb pelarlmx Mo3uuMin B OCYLLECTBIIEHUU
rocygapCTBEHHOM BNacTW, BIMSHUS HA MOSIMTUYECKYID XW3Hb WM opraHu3auuwto obuwiectBa. B nonutuueckown
cuUcTEME, Kak NpaBumo, OEWCTBYHOT HECKOMbKO MapTUi, YTO CBSI3AHO C MPOTUBOPEYUSIMK MeXOy Krnaccamu u
coumanbHbIMKU cnosiMy, 6opbbow 3a NpemmyLLecTBa B NPOBEAEHMN MUMEHHO CBOEN MOMUTUKM.

MapTm 3aHMmalT ocoboe MecTo B MONMMTUYECKOM cucTteme obuiectBa. B otnmume oT gpyrux ee
WHCTUTYTOB (Hanpumep, NPoOgCOo30B N APYrnX OBLLECTBEHHBIX OpPraHM3auun), KOTOpble XOTS U 3aHMMaloTCH
NOMUTUYECKON LEATENbHOCTbIO, HO OPUEHTUPYIOTCA MPEXde BCEro Ha 3awuTy COLManbHO-3KOHOMMYECKMX U
WHbIX MHTEPECOB WX YIEHOB, [MaBHbIM MPU3BAHUEM MOMUTUYECKMX MNAPTUA SBMNSETCA HAUENeHHOCTb Ha
3aBOEBaHUE 1 OCyLLEeCTBINEHME BracTi, bopbba 3a pyKOBOACTBO rocy4apCTBEHHLIMU AeNamMu.

®PyHKUMM  NONUTMYECKUX MapTUA COCTaBMSAIOT: BbiBNEeHMe, (OpPMynupoBaHME W YOOBNETBOPEHUE
MHTEPEeCOB BONbLUNX COLManbHbIX FPYMM; akTMBU3aLMA U MHTErpauust onpeaeneHHon Yyactn nogen; dopbba 3a
MOMNUTUYECKYIO BMacTb M 3a ee MCMoNnb3oBaHWe, onpeperneHne ¢opm, cpeacts M MeTodoB 3Ton GopbObl B
3aBMCMMOCTM OT MeHsiioLencss obCTaHOBKM (NneranbHble U HeneranbHble, PEBOMOLMOHHBIE U 3BOMOLMOHHO-
pedOPMUCTCKME, BOOPYXEHHbIE U HEHACWIBbCTBEHHbIE W T.4.); MOArOTOBKA W MpoBedeHne usbupatenbHbIX
KamnaHui no bopMMPOBaHMIO BbICLLIMX M MECTHbIX OpraHoB BRacTW, BblABMXXEHUE B HWX CBOMX CTOPOHHMWKOB,
opraHM3aums KOHTPONS 3a MX NapraMeHTCKOM AeATenbHOCTbio; pa3paboTka NapTUMHOW MAEONOrun, Co3gaHve u
peanusaums MNOMUTMYECKOMW MporpaMmbl pa3BuTUs obliecTBa, BedeHWe mnponaraHgbl M opMupoBaHue
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OOLLIECTBEHHOTO MHEHUH; MONUTMYEeCKoe BOCMWTaHMe obfllecTBa B LEMOM MNU ero 4acTu; MoarotoBKa U
BbIOBWXEHNE KafpoB OMsi MapTuM, rocy4apCTBEHHOro annaparta M pasfMyHbiX OOLLECTBEHHLIX OpraHu3aLuin,
hopMMpoBaHNE NpaBsLLen SMNUTbI U T.M.

CTpykTypa NOMUTUYECKNX MNapTUA COCTOMT W3 MapTUAHOIO annapaTa, PsAOBbIX YIEeHOB (MapTUAHOWM
Macchbl), CTOPOHHUKOB MapTuu.

OO6LuecTBEHHO-NONUTUYECKOE [ABWXKEHWEe - 3TO Haubonee akTMBHad 4acTb oOLlecTBa, nNpu3BaHHas
BblpaXkaTb UHTEPECHI onpedeneHHbIX CoumanbHbIX FPynn rpaxaaH M HanpaerieHHas Ha LOCTMXKEHME Kakon-nnbo
3HaAYMTENBHOM NONUTUYECKON LiENN.

B [OBWXeHMe BKMOYaOTCA Nuua, He YOOBMETBOPEHHble OESATENbHOCTHI TEX WM MHbIX NapTUR, He
Xenawuwmne orpaHnymBaTb cebss ux ycTaBHbIMW HOpMaMu U MPOrPaMMHbLIMK YCTPEMIEHUSIMU, @ TaKKe He
NUMetoLLMe YETKO BblpaXKEHHbIX MONIMTUYECKMX MHTEPECOB.

OTnunyme obLLECTBEHHO-NONMUTUYECKMX OBUKEHUIA OT NOMUTUYECKUX NAPTUIA:

1) coumanbHasi 6a3a aBwkeHuin bonee wmnpokasd, amopdHasi, nectpasi (K O4HOMY U TOMY e ABWXKEHUIO
MOryT npuHagnexatb NPeACTaBUTENM  pPasfUYHbIX  COUManbHbIX, WOEONOrMYEeCcKUX,  HauMOHambHbIX,
KOHpeCccuoHarnbHbIX U ApYrvx rpynn);

2) o0LeCTBEHHO-NONMUTUYECKNE ABWKEHUS, KaK NpaBuIo, NpuaepXmnBatoTCsl TONbKO O4HOM MONMUTUYECKON
KOHLeNnumMm 1M OobMBaloTCA peLlleHust OOHOW KPYMHOM NOMWTUYECKOW Npobnembl, UMEKT OAHy Lenb, a He
KOMMIEKC Lenen, kak napTum (QOCTUIHYB 3TON Lienu, ABWXKEHNE NpeKpaLlaeT CBOe CyLLECTBOBaHME);

3) oOLeCTBEHHO-NONUTUYECKNE ABWXKEHWUS, HE CTPEMSACH K BMacTu, NbiTalOTCA BO3AENCTBOBATb Ha Hee,
"NOBEpPHYTL" OaHHYI0 BNacTb K peLleHnto cBoux npobrem (npu 6opbbe 3a BnacTe 06LLECTBEHHO-NONMTUYECKOE
OBWKEHNe TpaHCHOPMUPYETCS B NONUTUYECKYHO NAPTUIO);

4) UEHTPOM MOMUTUYECKOW aKTMBHOCTM B OOLLECTBEHHO-NONIMTUYECKOM ABWXEHMU BbLICTYNAeT ero s4po
(aBaHrapa) - HMUMaTMBHbIE TPYNMbl, KNyObl, COO3bl U T.4.;

5) B 0OLLECTBEHHO-NOMNMUTUYECKOM ABWXEHUM OTCYTCTBYIOT (hopmarbHasi BHYTPEHHAS Uepapxusi, 4eTKo
BbIp@)XEHHOE MOCTOSIHHOE YNTEHCTBO M COOTBETCTBYIOLLME OOKYMEHTHI (Mporpamma, ycTas 1 np.).

pynna paeneHus - obwectBeHHOe o6beanHeHMe, akTMBHO AobuBarolieecss YAOBMNETBOPEHMS
COBCTBEHHbBIX MHTEPECOB C MOMOLLbIO LIENEHaNPaBeHHOro BO3AENCTBUS HA CTPYKTYPbl NONMMTUYECKON BNACTW.

MoHaTMe "rpynna gaBneHus" packpblBaeT AWHAMUKY NpeBpaLleHUs COLManbHO-rpynmnoBbIX MHTEPECOoB,
BO3HMKaIOLLMX B rpaxgaHCKom obLiecTse, B NONUTUYECKUA dhakTop. ITO - hopmanbHble 06beguHEHUs rpaxkaaH
C YETKO BbIPaXXEHHOW OpPraHn3auMOHHON CTPYKTYPOW, YCTOSBLUMMUCS YHKUMAMU U NpodheCcCUoHarnbHbIM
KagpoBbIM annapaTtom (Npodcotosbl, LLEPKBU U T.4.).

[pynnbl AaBneHns B CBA3M C UX OTHOCUTESbHO XXECTKON OpraHm3aumMOHHOW CTPYKTYPOM MOIYT OKa3biBaTb
fonbLloe BO3OENCTBME Ha MOSNUTUYMECKYIO KU3Hb CTPaHbl, KOTOPOE MO CUne Hepeako NMPeBOCXOAUT BIMSHME
NONUTUYECKMX NapTMA. W3BECTHbl criyyan, kKorga MOryLeCTBEeHHble Npoddcoo3bl  Mnu  obbeanHeHus
npeanpuHMMaTenen 3acTaBnsiin NpaBUTENbLCTBO OTCTynaTb neped ux TpeboBaHuMsaMU. C 3TOM LIENb OHU
NPUMEHANN pasnuyHble OPMbl U METOAbLI NONUTUYECKOrO AaBNeHus: nponaraHguCTCKne KaMmnaHum B cpeacreax
MaccoBou MHopmMauun, 3a6acToBKX, NUKETLI, LLECTBUS, MUTUHIU U T.1N.

KoHTponbHble BONPOCHI

1. YTo NnoHMmaeTcsa Noa MexaHM3mMoM rocygapcTea?

2. KakoBa CTpyKTypa MmexaHuM3ma rocygapcrea?

3. HasoBuTe npmsHakm opraHa rocygapcraa.

4. Yto Takoe nonutuyeckas cuctema obLLecTBa 1 KakoBa ee CTpyKTypa?

5. Onpeaenute MecTo rocyaapcTea M npasa B NOMUTUYECKON cucteMe obLLecTBa.
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naea 6. 'PAXKOAHCKOE OBLLUECTBO U MPABOBOE TOCYOAPCTBO
§ 1. MpaxaaHckoe o6LeCcTBO: NOHATUE, NPU3HAKK

OpaHon 13 uenen poccuMncknx pedopm SABMSETCS NOCTPOEHME rpaxaaHckoro obwectsa. Ho mano kto us
"NMPOCTbIX CMEPTHbIX" MOXET TONKOM OOBACHUTL, YTO 3TO Takoe. BblABMHYTast naes, Kak oTMeYaeTcs B neyaTty,
3BYYMT NpUBIIEKaTENbHO, HO MaronMoHATHO AN NOA4aBMSOLLEN YacTu HaceneHus. Cpa3y BO3HMKAeT BOMpPOC: a
4YTO, pa3Be Halue obLEeCTBO He rpaxaaHckoe?

CnoBocoyeTaHve "rpaxgaHckoe oO6LLecTBO" YCMOBHO, Tak Kak "HerpaxgaHckoro", a Tem 0onee
"aHTUrpaxxgaHckoro" obuecTsa He cyliecTByeT. JTloboe 06LEeCTBO COCTOUT U3 rpaxaaH n 6e3 HUX HEMbICIIMO.
Tonbko AorocyaapCTBEHHOE, HELMBUITM30BaHHOE (pPo4oBOe) 0OLLECTBO HeMb3s ObINo Ha3BaTb rpaxaaHckum. Bo-
nepBbIX, B CUMYy €ro He3pernocTy, NPUMUTUBHOCTU, HEPA3BUTOCTU; BO-BTOPbLIX, MOTOMY Y4TO TaM BoobLLE He BbINno
TaKkuX MOHATUR, Kak "rpaxaaHun", "rpaxxgaHcTeo".

He Morno ObiTb, CTPOro roBopsi, rpaxgaHckum n paboBnagenbyeckoe OOLEecTBO, MOCKOIbKY OHO He
npu3HaBano 3HAYUTENbHYID YacTb CBOMX YNEHOB B KayecTBe CBODOAHLIX M paBHOMpaBHbIX. Pabbl Obinu He
cybbektamu, a obObekTamu NPUTA3aHUI CO CTOPOHbI cebe nopobHbIX. To ke caMoe MOXHO ckas3aTb O
deopanbHol cucTemMe C ero KpenocTHMYeCcTBOM. Ho 3To BHELLHSIS, hopManbHas CTOpoHa Bonpoca.

Mo cywecTBy e TepMuH "rpaxgaHckoe o6uiecTBo" npuobpen B HayvyHoOW nutepaType cBoe ocoboe
COLEpXXaHMe N B COBPEMEHHOW TPaKTOBKE BblpaXkaeT onpeeneHHbI TUn (CocTosiHue, xapakTtep) obLiecTtsea, ero
coLManbHO-3KOHOMMUYECKYO, MOSNMMTUYECKYID W MPaBOBYD MpUPOAY, CTeneHb 3penocTu, passutocTu. MHade
roBopsi, MOA, 3TUM MOHSATMEM pasymeeTcsl obLLeCTBO, OTBevatoLee psgy BblpaboTaHHbIX MCTOPUYECKMM OMbITOM
KpuTepueB. ATo 6ornee BbiCOKas CTyneHb B Pa3BUTMU COLManbHOM OBLLHOCTM.

3a anuteTtoM "rpaxkgaHckoe", HECMOTPS Ha ero YCroBHOCTb, CTOMUT OOWMpHOe 1 Goratoe copepxaHue.
Cwmbicn AaHHOro cbeHomeHa MHOrorpaHeH n HeoaHoO3Ha4eH, TOJNKyeTCA y4eHbIMU NOo-pa3HoOMY. OﬂHaKO ACHO, 4YTO
He BcsKOoe OOLWEeCTBO, COCTOALlEEe W3 rpaxaaH, SBMASEeTCs rpaxgaHckum, nogobHO Tomy Kak He noboe
rocyaapcTBo, rae AencTsyeT npaBO, MOXHO Ha3BaTb MpaBoBbIM. Hanpumep, coBeTckoe 00LEeCTBO HUKOrga He
ObINIO M HEe MOrMOo ObITb HM NPaBOBbLIM, HW IPaXKAAHCKUM, PABHO Kak M POCCUICKOE eLle He cTano TakoBbiM. Ho
cerogHsilHan Poccust npoeo3rnacuna aTy uenb.

MoHaTue rpaxgaHckoro obwectea, 6yayym 4aBHO M3BECTHBIM, OKa3anochb TEM HE MEHEee A1 HalLen HayKu
OTHOCUTESNBHO HOBbLIM U Hepa3paboTaHHbIM. Cama 3Ta nges Becbma criabo pacnpocTpaHeHa B LUMPOKUX Maccax,
B 0OLecTBEeHHOM cCO3HaHuW. [opas3go Gonblue yTBepaunacb uaesa npaBoBOro rocygapctea. [ paxgaHckoe
00LLEeCTBO HE HALLIO YETKOro OTPaXKEHMsS1 B HOBOW POCCUNCKOM KOHCTUTYLIMK, KOTOpas Aaxe He COOEepXXUT 3TOro
TePMUHA, XOTS OTAeNbHble 3reMeHTbl rpaxgaHCkoro obwecTtBa B HEW BCe >Xe 3akpensneHbl (4acTHas
COBCTBEHHOCTb, pPbIHOYHAs 3KOHOMWKA, MpaBa 4YeroBeka, MONMMTUYECKMN nnopanusM, csoboga Ccnosa,
MHOronapTUIUHOCTb M Ap.).

MpenctaBneHns o rpaxxgaHckom obLlecTBe NPOoLn ANUTENbHYIO 3BOMOUMIO, MO3TOMY, AyMaeTcs, byaet
NoNesHbIM KpaTKWIA PeTPOCMNEKTUBHBIN B3rnsa4 Ha npobrnemy, ee 3apoXaeHue U pasBuTue, Tak Kak nogobHbIv
NCTOPUYECKUIA IKCKYPC MOXKET MOMOYb NTyYLLEMY YSACHEHMWIO TEMBI.

§ 2. UcTopunUyeckuim akCcKypc

MpouncxoxaeHne aToM Maen OTHOCUTCA K Janekomy npownomy - K "Monutuke" Apuctotens, "lMocygapcrtay”
MnaToHa, apyrum apesHerpeyveckum ydeHmam. OHa nony4dmna npogorkeHne B anoxy BospoxaeHus, B Tpygax I,
poums, T. Fo66ca, Ox. Jlokka, L.J1. MoHTeckbe, KK, Pycco, HO cam TepMmuH "rpaxgaHckoe obuiecTso” ctan
ycTonumBo ynotpebnartbca nuwb B XVIII B. [1o 3TOro Hay4yHast MbICIb MM MPaKTUYECKN HE NoSib3oBanach, Tak Kak
rocygapcTBo 1 obLecTBO paccMaTpmBanuch Kak equHoe Lernoe.

OpHako 1 B 6onee nosgHee BpeMs NMPUHUUMMAIBHOIO pasnuyms Mexagy obLecTBOM M rocygapCcTBOM He
nposoaunock. Pasgennts ux GbINo HENPOCTO, Bedb rocydapcTso - bopma opraHmsauum obuiectsa. N3 atoro,
KOHEYHO, He criegyeT, YTo ObLEeCTBEHHbIE N FOCY4apCTBEHHO-BIACTHbIE CTPYKTYPbl, MEXaHU3Mbl MOMHOCTLIO U
BO BCeX cny4dasx otoxgectensanucb. Ho yxe B. N'ymbonbaTt, WN. Kaut, [.B.®. 'erenb, K. Mapkc, ®. 3Hrensc, M.
Bebep 1 gpyrue cunocodbl HOBOM hopMaLMn pasrpaHUynBani 3Tu ABMEHUS, XOTS YETKON TEOPUN Ha 3TOT cYeT
eLe He bbino.

OuyeBMOHBIM ObINO TONMBKO XPOHOMOrMYECKOEe HECOBMafeHUe Ha3BaHHbIX KaTeropun. Ecnv rocymapctso
BO3HWKITO NPUMEPHO BCErO MULLb LWECTb ThICAYENeTMn TOMy Hasag 1 B rmobansHOM nnaHe npegcrasnset cobon
CpaBHMTENBHO Morogoe obpasoBaHue, TO OBLLECTBO HACUUTLIBAET Y)XKE CBhILLIE MONyTOpa MUIISTIMOHOB FIET, a No
nocneaHVM aHHbIM Hayku - ropas3go 6onblie. Ho B JaHHOM criyyae pedvb MAaeT O neprofe, korga obLecTso u
rocygapcTBO CyLleCcTBOBanyM BMECTE M CO3[aBaroCb BrevaTtrieHne, YTo 3TO - 0gHO M To Xe. [NoHagobunocb
Bpemsi, YTOObI TEOPETUKMN YBUAENMW pasaensiolme ux rpaHn n ydoegmnmcb B TOM, YTO OQHO €CTb YacTb pYroro.

Mo rpaxgaHckum oOOLWEeCTBOM CTanu MnoHMMaTb 0cobylo cdepy OTHOLIEHWUW, TNaBHbIM 06pas3om
WUMYLLECTBEHHBIX, PbIHOYHbIX, CEMEWHbIX, HPABCTBEHHbIX, KOTOPbIE OOSMKHbI ObIMM HaxooMTbCA B M3BECTHOW
HEe3aBMCMMOCTM OT rocygapcTea. B aToM cmeicne rpaxxgaHckoe obLLecTBO UCTOMNKOBBLIBANOCh U KakK LIMBUIBHOE,
YyacTHoe, T.e. Takoe, B KOTOPOM MOMUMO OhULMarnbHbIX UHCTUTYTOB CyLLECTBYET HE MOLKOHTPOSbHbIA UM yKNag
XWU3HM - obnacTb peanu3aumM UHTEPECOB OTAENMbHLIX WHAMBUOOB N UX OObEAWHEHWUN, B3AaNMMOOTHOLLEHWS
TOBaponpou3BoAUTENEN N NOTpeduTenen.

Peub wna o HeBMmewartenbCTBe BNactu B "rpaxgaHckue fena" INMYHOCTWU, YacTHYK XWU3Hb Nogen.
Mmenacb B Buay o000cOGneHHass couuanbHas cpega cBOOOAHOrO nNpeanpuUHMMAaTenbCTBa, MHULMATUBSI,
NPeanpUMMYMBOCTK, A€ rocygapcTBO OOIMKHO Obino BbINOMHATL NUWb PoSib "HOYHOrO cTopoxa“, "apbutpa”,
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"HagcmoTpLuka”. I'paxkgaHckoe obLLECTBO MbICIINIOCH Kak CBOErO pofa CUHOHUM Cyrybo pbIHOYHBIX OTHOLLEHWIA
n opyrmx oopm OesaATenbHOCTU, HE OTOXAECTBNAEMbIX C OhULIMANbHON BrACTbLHO.

Mo erento, rpaxagaHckoe 0bLLECTBO - 3TO NPEXae BCero cucrema noTpedHOCTeN, OCHOBaHHAs Ha YacTHOWM
COBCTBEHHOCTW, @ TaKkKe Penurusl, Cembsl, COCMOBUsl, FrOCY4apCTBEHHOE YCTPOWCTBO, MpaBo, Moparb, AOIr,
KynbTypa, obpa3oBaHuWe, 3aKOHbl W BbITEKAOLWME W3 HUX B3aWMHblE HOpUOMYEcKMe CBA3M cybbekToB. U3
€CTECTBEHHOr0, "HEKYNbTYPHOro" cocTosiHMS, nucan [erenb, "niogn AoMKHbI BCTYNUTL B rpaxgaHckoe obLecTBo,
Moo TONbKO B MocrneagHeM NpaBoOBble OTHOLUEHUSI 00MnagalT AeNCcTBUTENbHOCTLIO". Tlpn 3TOM OH nogYepkuBan,
4YTO Nofo6HOE OOLEeCTBO BO3MOXHO NULWL "B COBPEMEHHOM MUpe". VIHbIMKM cnoBamu, rpaxaaHckoe oOLecTBO
npoTMBononaranocb AUKOCTW, HEPa3BUTOCTU, HELMBUIIM3OBAHHOCTM. W nog HUM nogpasymMeBasnocb, KOHEYHO,
Knaccuyeckoe 6ypxkyasHoe obLLECTRO.

[MaBHbIM 3nemMeHTOM B y4yeHun [erens o rpaxgaHCKkoM OOLLecTBe BbICTYMaeT YesNloBEK - €ro posb,
yHKUMKM, nonoxeHne. CornacHo rereneBckMM BO33PEHUSIM, OTAENbHas NMUYHOCTb SABMSIETCA ANS camon cebs
Lenblo; ee [OeATenbHOCTb HanpaeneHa MpeXxae BCero Ha yaoBrneTBOpeHMe CoOCTBEHHBIX NOTpeBHOCTEN
(MpupoLHbIX U coumanbHbIX). B 3TOM cMbicnie oHa npeacTaBnsieT coboi HEKOEro aroMcTM4eckoro nHanemaa. B 1o
Xe BpemMsi NMUYHOCTb MOXET YOOBMNEeTBOPUTb CBOWM 3anpocbl HE WHAye, Kak Haxogscb B onpeaeneHHbIX
OTHOLLEHMAX C apyrumu nogbmn. "B rpaxkgaHckom obuiecTtse, - nucan lerenb, - kaxabln ansa cebs - uenb, Bce
apyrve anst Hero HMYTo. Ho 63 COOTHOLLIEHUSI C OPYTMMU OH HE MOXET JOCTUrHYTb BCero obbema cBoux Lenen”
<*>,

<*>[erenb I.B.®. dunocodusa npasa. M., 1990.

Mapkc B CBOMX paHHMX NPOU3BeaeHNsX JOBOSIbHO YacTO MCMOMb30Bas NOHATUE FpaXKgaHCKOro obLLecTBa,
0bo3Havyas MM opraHu3auuio CeMbW, COCIOBMWI, KNaccoB, COBCTBEHHOCTW, pacnpedeneHus, peanbHYl XWU3Hb
J'IIO,EI,GVI, nogvyepkmeaa UX UCTOPUYHECKU OGyCJ‘IOBHeHHbIIZ Xapaktep, AeTepMMHUPOBaHHOCTb 3KOHOMUYECKUMU U
apyrumn dhaktopamu.

OCHOBHOM NPUHLMN MaTepUanmncTnyeckoro noHmmanms nctopum K. Mapkc n ®. 3Hrenbc Bugenu "B Towm,
4yTOObI, WCXOOA WMEHHO W3 MaTepuanbHOrO MPOM3BOACTBA HEMOCPELCTBEHHOW KU3HW, PaACCMOTPETb
,EleVICTBVITeﬂbeIVI npouecc npoum3BoacTBa W TMOHATb CBA3a@HHYHO C [OaHHbIM cnocobom npoun3ssoactTea W
NnopoXaeHHyto MM cdopmy obLieHns - T.e. rpaxkgaHckoe obLecTBO Ha ero pasfuyHbIX CTYMEHsIX - Kak OCHOBY
BCEM MCTOpUK; 3aTemM HeobxoguMmo m300pas3nTb [AOedATenbHOCTb rpaxgaHckoro obuwectBa B cdepe
rocygapCTBEHHOMN XM3HW, a Takke OObACHUTb M3 HEro BCe pasfnuyHble TeopeTudeckme NopoXaeHUs n opmbl
CO3HaHu4, penurnto, dunocoduo, Mmoparnbs 1 T.4. U NpocneauTb NPOLECC MX BO3HUMKHOBEHUSI Ha 3TOW ocHoBe"
<*>,

<*> Mapkc K., Onrensc @., JI. Penepbax. [1TpoTMBONONOXKHOCTL MaTEPUANIUCTUYECKOTO W
ngeanucTmyeckoro BosspeHun // Hoeas nybnukauus nepeon rnaebl "Hemeukon ngeonorun”. M., 1966. C. 51.

B npegucnosum "K kputrke nonutnyeckon akoHomumn" K. Mapkc npuxoguT K BbIBOOY, YTO HAOCTPOEYHbIe
AIBMEHNS, B YaCTHOCTU "NpaBOBble OTHOLLEHMS, TaK e TOYHO, Kak 1 (POPMbl FOCYAapCTBa, He MOryT ObiTb NMOHSITHI
HM u3 camux cebsi, HN U3 Tak Ha3blBaeMoro obLero pasBuMTUsi YENOBEYECKOro Ayxa, YTo, HaobOopOT, OHU
KOPEHATCA B MaTepuarbHbIX XMU3HEHHbIX OTHOLLEHMSX, COBOKYNMHOCTb KOTOpPbIX 'erenb, No npumepy aHrmnmickmnx
n dppaHuy3sckux nucatenen XVIll Beka, HasbiBaeT "rpakgaHCckMM obLECTBOM", N YTO aHATOMMUIO rPpaXK4aHCKOro
obuiecTBa criegyeT uckatb B MOMUTUYECKON SKOHOMUKN™ <*>,

<*> Mapkc K., QHrenbc . Cou. T. 13. C. 6.

paxxgaHckoe obuiectBo, N0 MHeHUO Mapkca, oxBaTbiBaeT Bce maTtepuanbHoe obLieHve WHAMBUAOB B
pamMkax onpegeneHHon CTYNeHn pasBuTUs NPOM3BOAUTENbHbIX CUMl. 3TO "MaTepuansHoe oblieHne" BkovaeT B
cebsa BeCb CMEKTP PbIHOYHBIX OTHOLUEHMI: YacTHOE NPEeAnpPUHUMATENbCTBO, OM3HEC, KOMMEpPLMIO, NpubbInb,
KOHKYPEHLUI0, MPOU3BOACTBO M pacnpenerneHne, ABWKEHMNE KanuTanoB, 3KOHOMUYECKNE CTUMYIbl U UHTEPECHI.
Bce o10 O0OOnagaer w3BECTHOM aBTOHOMHOCTBIO, XapaKTepU3yeTCs CBOVMMW BHYTPEHHVMMMK CBSA3SIMU U
3aKOHOMEPHOCTSAMM.

Kputuyeckn aHanuavnpysi npaea 4enoBeka, K. Mapkc ykasbiBan, YTO OHW CyTb HW 4YTO MHOE, Kak npasa
urieHa rpaxgaHckoro obuwectBa. Cpean Hux K. Mapkc, kak mn [. lerenb, ocobo BbiaenseTr npaBo Ha
nHamBuayansHyo ceoboay. "lNpakTuyeckoe NpUMEHeEHWE NpaBa YernoBeka Ha cBoOOAYy €CTb NPaBO Ha YacTHYHO
cobcTBeHHOCTR". B 4em cocTtouT 310 NpaBo? - cnpawmBaeT K. Mapkc. B kayecTBe oTBeTa OH LMTUPYET CT. 16
dpaHuysckonn KoHctutyumm 1793 r.:. "lpaBoM COOGCTBEHHOCTM HA3bIBAETCA MNpPaBO KaX4oro rpaxgaHuHa
nonb3oBaTbCsA U pacnonaraTtb N0 CBOEMY YCMOTPEHMIO CBOMM MMYLLLECTBOM, CBOMMU 40X04aMu, Niogamm CBOEro
Tpyga mn csoero ycepausa". Oenaet BbiBog: "OTa wHAvBMAyanbHasi cBoboda, Kak M 3TO MOfb30BaHME ee,
obpa3syeT ocHoOBY rpaxaaHckoro obwecTtsa" (ctates "K eBpenickomy Bonpocy”, 1843 r.).

Takum 06pa3oM, BONPOC O rpaxaaHckoM obLiecTBe Gbin MCTOPUYECKN NOCTaBIEH Kak BONPOC O Hamnbornee
pasymMHOM W Lenecoobpa3HOM YCTPOMCTBE 4YenoBeyveckoro ObiTns. Pedb Wwna o HOBOM 3Tane pas3BuTUst
UMBMIIM3ALUMM, HOBOM BWUTKE OOLLECTBEHHOrO MpoLecca, KOTOpbIA LOMKEeH Obin MonyyYnTb adekBaTHoOe
oduumanbHOe Mpu3HaHue u BbipaxeHue. py 3ToM BO BCcex npedsiaraeMbiX MOAENAX M KOHUENUMSX YeTKo
OOMWHMPOBAN [MaBHbIA NEATMOTMB - COOCTBEHHOCTb M OTKa3 rocygapctBa OT MPETEH3UA Ha ponb
eJMHCTBEHHOro "opraHm3aropa n koopanHaTopa", OT CTpeMIIeHNs AepXaTb B CBOUX pyKax BCe coumarnbHble HATU
N CBA3MW.
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§ 3. CyLIJ,HOCTb U OCHOBHbIE NPUHUUNDbI rpaXxaaHCKoro ob6uwecTBa

Kak yxe oTMedanocbk, Poccus npoBo3rnacuna Lenb NOCTPOEHMS FpaXKaaHCKoro obLlecTBa M NpaBOBOro
rocygapcTtea. CnegoBaTtenbHo, MX Moka ewe HeT. OgHako oblue KOHTYpbl BO3BOAMMOIO 30aHWUSI SICHBb,
N3BECTHLI OCHOBHbIE 3r1eMeHTbI (Y3nbl, OroKW, HecylumMe KOHCTpyKuum). Ho ogHO [oeno - MpoekT, apyroe - ero
pearnbHOE BOMIOLLEHNE B U3Hb. CNOXWIcsl noka TONbKO HEKU uaeanbHbii 0bpa3 rpaxgaHckoro obuiecTea,
Tpebyowmnii  rnyboKkoro HaydyHoOro ocMmeicrieHus. K ToMmy e peanusaumsi 3ambicila OCYLLECTBAsieTCs B
TPYAHENLLNX YCNOBUSIX POCCUNCKON AENCTBUTENBHOCTH.

CyLWHOCTb rpaxgaHckoro obliecTBa COCTOUT B TOM, YTO OHO OObeAWMHSsIET U BhblpaXaeT MNpexae BCero
WHTEepecCbl rpaxaaH, WX 4YasHus, cBoboay, 3anpocbl, NOTPEeOHOCTM, a He BOMK MpaBsWMX 3NUT, BRacTw,
rocygapcTea. [lMocnegHee (rocygapcTBO) NMPM3BaHO BhICTyNaTb JNUWb Cryro obuiecTBa, €ro [OBEPEHHBIM
npegcrasutenem. Focygapcteo ans obuiectsa, a He obLLecTBO ANs rocygapcTea. B 1o e BpemMsi aHTaroHnama
MeXay HUMWN He JOITKHO ObITb.

MoxHo ykasaTb psig Hanbornee obWMX MAenh M NPUHLMMIOB, NeXalMx B OCHOBe NbOoro rpaxgaHckoro
o6LLecTBa, HE3aBUCMMO OT CNeLUdUKM TON U UHOW CTpaHbl. K HUM oTHOCATCS:

1) akoHoMUYeckasi cBoboaa, MHoroobpasne opM COBCTBEHHOCTU, PbIHOYHbLIE OTHOLLIEHUS;

2) 6e3ycnoBHOe Npu3HaHWe 1 3aLluTa ecTECTBEHHLIX NpaB YenoBeka 1 rpaxaaHuHa;

3) NerMTMMHOCTb N LEMOKPaTUYECKNIA XapaKTep BracTy;

4) paBeHCTBO BCeX Nepef 3akoHOM U NpaBOCYANEM, HafeXHas lopuanyeckas 3alMLLEeHHOCTb JIMYHOCTY;

5) npaBoBOe rocygapcTBo, OCHOBaAHHOE Ha NPUHLMINE pasaernieHns 1 B3aumMogencTBusl BracTten;

6) NONUTUYECKNA N NOEOMNOrMYECKUA NAOPANU3M, Hannume neranbHON onno3nLuK;

7) cBoboga MHEHU, croBa K nevaTun, He3aBUCUMOCTb CPeACTB MacCoBOW MHopMaLmu;

8) HeBMelIaTENbCTBO [OCYAapcTBa B YaCTHYIO >KM3Hb rpaXdaH, WX B3aWMHble 00$13aHHOCTM U
OTBETCTBEHHOCTb;

9) knaccoBbIi MUP, MAPTHEPCTBO M HALWOHanNbHOE Cornacue;

10) achbhekTMBHAsS coumnanbHas nonutuka, obecnevmsaroLlas AOCTOMHBIN YPOBEHb XXMU3HWU NIOOEN.

paxgaHckoe OOLLECTBO - He rOCYAapCTBEHHO-MOMUTUYECKasi, a rMnaBHbIM 00pa3oM 3KOHOMWUYEecKasi u
NYHas, YacTHas cdepa XKU3HeaenaTernbHOCTM Noaen, peanbHo CKNaablBaloWmMecst OTHOLLIEHUS MeXay HUMK. 3TO
cBobogHOe gemMoKpaTuyeckoe npaBoBOE LIMBUIM30BAHHOE OOLLECTBO, e HET MecTa pexuMmy NMYHOW BhnacTy,
BOIMIOHTAPUCTCKUM METOAaM MpPaBrieHWsi, KNacCOBOW HEHaBUCTW, TOTanuTapuamy, Hacunuio Hag ngbMmu, rge
yBaXKaloTCH 3akOH M Mopanb, MPUHLWNBLI TyMaHu3Ma W CnpaBegsiMBoCTM. OTO PbIHOYHOE MHOroyknagHoe
KOHKYPEHTHOEe OOLEeCTBO CO CMELUaHHOMW 3KOHOMWMKOW, OOLLEeCTBO MHULMATUBHOIO MpeanpvHMMAaTenbCTBa,
pasymHoro 6anaHca MHTEpPecoB pasnunyHbIX COLManbHbIX CNOEB.

Ponb rocygapcTtea 3aknoyaeTcs B NepBylo odepedb B TOM, YTOOblI OXpaHATb NpaBonopsaok, 6opoTtbes ¢
NPeCTYNHOCTbIO, co3AaBaTb HeOOXoanMble YCroBus Ans 6ecnpendaTCTBEHHON AeATENbHOCTN NHAMBUAYANbHbLIX U
KONMMEeKTUBHbIX COOCTBEHHUKOB, peanusauum MMuM CBOMX NpaB M CBOOOA, aKTUBHOCTU M MNpegnpuMMYUBOCTW.
["ocyaapCcTBO AOMKHO BbINOMHATL B OCHOBHOM OyHKUMK "no BegeHuto obwmx gen” (K. Mapkce). Ero 3agava - "He
MeLaTb" HopManbHOMY TEYEHUIO SKOHOMUYECKOMN KMU3HW.

paxkgaHckoe 06LWECTBO HauMHaETCs C rpaxgaHuHa 1 ero ceobogbl. Camo 3BaHWe "rpakgaHuH" B cBOE
BpeMs 3By4Yasno Kak CMHOHMM HE3aBMCUMOCTW, paBHOMpaBusA, OOCTOMHCTBA M CaMOyBadKeHWs NMYHOCTU. OHO
NMPOTUBOMOCTaBNANOCE  BCEBO3MOXHbIM ~ COCIIOBHbIM ~ YMHAM, MPUBUMErUsM,  KacTOBbIM  pasnuuusam,
BOCMPUHMMArnOCh Kak Bbl30B YrTHETEHHOMY MOJIOXKEHMIO NI0AEN, HEPaBEHCTBY M OrpaHu4eHuto B npasax. CraTyc
"nogaaHHbIX”, KPemnocTHbIX Obln YHU3UTENbHLIM WX MO KpamHEW Mepe YLIEMSIEHHbIM, HEe TOBOpsS yxe O
NnonoXxeHun pados.

B TO Xe Bpems 3BaHuWe "rpaxgaHuvH" BblpaXano 4YyBCTBO [J0rira, OTBETCTBEHHOCTW, CRyXeHue Hapoay,
obuwecTBy ("lMoaToM MoOXewb Tbl He ObiTb, HO rpaxgaHuHoM ObiTb 00sa3aH". - H.A. Hekpacos). Cneayet
pasnuyatb rpaxgaHCTBO WM TPaXAaHCTBEHHOCTb - 3TO pasHble MNoHATUs. OCODeHHO BO3BbiCMNIA TUTYN
rpaxgaHuHa Benukasa dpaHuysckas peBoroumns, naen KoTopor BOMMOTUNNCL B 3HameHuTon [Jeknapauun npas
yerioBeka 1 rpaxxgaHuHa 1789 r.

IpaxxgaHckoe o06LECTBO - OTKPbITOE, AEMOKpaTM4eckoe, aHTUTOTanuTapHoe, CcamopasBuBaloLLeecs
o0LecTBO, B KOTOPOM LIEHTPaNibHOE MECTO 3aHMMaeT YenoBeK, rpaxgaHuH, MYHOCTb. OHO HECOBMECTUMO C
OVPEKTUBHO-pacnpeaenuTenbHOW 3KOHOMMKOW, HaBA3bIBAHWEM CBEPXY MPUHYAUTENbHbIX 0Opa3uoB >KU3HU U
aesrtenbHocTn. CBo60OAHbIE MHANBUABI-COOCTBEHHUKN OOBEAMHAOTCS ANsi COBMECTHOIO YAOBIETBOPEHMS CBOMX
WHTEPECOB U CIyXeHUs1 obLemy bnary.

OpHako cobcTBeHHUKOB cerogHsa B Poccum He Gonee 25%, cnepoBaTenbHO, CpegHuii Krnacc (OCHoBa
rpaxkgaHckoro obLiecTBa) eLle He CIOXWUICS, HOPMAaNnbHOMO pbiHKA HET. [ocygapcTBO M MpaBO MO-MPEXHEMY
PErynupyoT 3HAYUTENbHYHO YacTb OOLLECTBEHHBLIX OTHOLLEHWI, 3aKPennsAT NPUHLMMBLI OpraHn3auumn obLiecTsa,
coumanbHoro ctposi. Kak otmevaetcs B nutepartype (B.E. YnpkuH), nges rpaxgaHckoro obLiectsa B CBOe BpeMsi
npu3BaHa Oblfna NoO4YEPKHYTb €ro HE3aBMCUMOCTL OT abCONMOTHOIO, NOMMLIEACKOrO rocyaapcTsea, "04epTuTb Kpyr
TaKMX OTHOLUEHMI, KyOa BnacTb HE MOXET BMelmBaTbca" <*>. VIHbIMK crioBamu, "pasgenbHoe” cylecTBOBaHME
rocygapcrea v obliecTBa HemMbICITMMO. [pyron BONpoC - KakMe B3anMMOOTHOLLEHWS OOJDKHBI ObITb MEXAY HUMMU,
KaKoB XxapaKkTep rocyaapcrsa.

<*> [1paso u nonutuka. 2000. N 8.
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VIMEHHO B 3TOM CMbICIE rpaXgaHcKoe 0bLEeCTBO NPOTUBOCTOUT NOMUTUKO-MAEONOrM4eckomy, a Tem bonee
- aBTOPUTAPHO-BIOPOKPaTUYECKOMY, OCHOBaHHOMY Ha KOMaHAHLIX MeTogax yrnpasneHus. Knioyesyto ponb B HEM
urpaeT ceMbsl Kak UCXOAHask MoAerb U OMOPHbIA MHCTUTYT COLMAarbHOrO XM3HeyCcTpoucTea. [erenb cuutan
CeMbi0 NepBbiIM Gas3nMcoM rocygapcTBa, BTOpbIM - cocrnosue. [a u Mapkc nucan, 4To "B AENCTBUTENBHOCTU
CEMbS, rpaXgaHckoe oOLLECTBO COCTaBMAT HeobXxoanMble NPeanoCcbINkK rocyaapcrea”.

§ 4. CTpykTypa rpaxaaHckoro obuecrsa

CocTaBHbIMM 3neMeHTaMu rpaxgaHckoro obuiectea aBnstoTcs: 1) NUYHOCTL; 2) cembs; 3) wkona; 4)
LiepKoBb; 5) COBCTBEHHOCTb M NpeanpUHMMAaTENLCTBO; 6) coumnanbHble rpynbl, COW, KNnacchbl; 7) YacTHas XusHb
rpaxkgaH n ee rapaHTun; 8) MHCTUTYThLI AemokpaTiu; 9) obLiecTBeHHble 06beaUHEHUS, NONUTUYECKUE NaApTUKN U
aBwkeHusi; 10) HesaBucumoe npasocyave; 11) cuctema BocnutaHusa U obpasoBaHus; 12) cBobogHble cpeacTea
MaccoBoW MHopmauun; 13) HerocyaapCTBEHHbIE COLManbHO-3KOHOMNYECKME OTHOLLIEHUS U Ap.

Cembsi, cobCTBEHHOCTb, NMMYHOCTL, CBOOGOAA, NPaBO, OYXOBHOCTb, MOPSAOK, rOCYAapPCTBEHHOCTb - TAKOBbI
KpaeyrofibHble KaMHU M BMecTe C TeM yHAaMeHTarnbHble LEHHOCTU rpaxgaHckoro obuwectBa. B aTumx
npuoputeTax peyb He WAeT O ToMm, 4TOObl BCeX MOrofioBHO UM B 00si3aTeNbHOM MNopsigke caenatb
COBCTBEHHUKAMM - MHOIME 3TOr0 NMPOCTO HE XKENakT, HO Takasi BO3MOXHOCTb AJ11 KaXK40ro AOMKHa COXpaHsiTbCS.
B aTom kopeHb Bonpoca.

CobCTBEHHOCTD BhLICTYNAET rMaBHOM NPeanochbinkon ceoboabl MMYHOCTU U Beero obuiectsa. Tam, rae HeT
yBa)KeHus1 K COOCTBEHHOCTU, TaM HET U yBaXkeHUs K NTMYHOCTU. COBCTBEHHOCTL "eCTb Hann4yHoe GbiTne ceoboabl,
OHa cama no cebe - cywectBeHHass uenb" ([erenb). Npu 3ToM BaxHO, 4YTOObI Knacc COBGCTBEHHMKOB
dopMMpoBancs He KpUMWHanbHbIMK MNYyTAMW, Kak B COBpPeEMeHHoM Poccuu, a B npouecce HopMarbHOro
LMBUITM30BAHHOMO pasBuUTUS.

PbIHOK - camoopraHu3ylolasicss CUMCTeMa, HO 3TO BOBCE HE 3Ha4uMT, 4YTO TOCYAapCTBO HE MOXEeT
yyacTBOBaTb B OTMaXMBaHUM W COBEPLUEHCTBOBAHMM 3TOro MexaHuama. OHO [JOMKHO co3gaBaTb U
ypaBHOBelMBaTb 0anaHC WMHTEpPecoB MeXay KOHKYpUPYHLMUMKU cyObekTamu  (MHOMBMAYanbHbIMUA - U
KONMMeKTUBHbIMMK). [0CYAapCcTBO - MOLLHbIA hakTop (POPMUPOBaHNS U NOAAEPKAHUS PbIHOYHOW Cpeabl.

B ycnoBumsix HblHELHEN POCCUNCKON AENCTBUTENBHOCTU, KOraa 3penble pblIHOYHbIE OTHOLLEHUS eLle TONbKO
CKknagblBatoTcs, ocrniabneHve ponu rocygapctea 6bino 6bl ownbkon. Elle B nepBoM Npe3mgeHTCKOM NocnaHum
®epepanbHomy CobpaHuto 1994 r. roBopunoch, 4to "B Aene pedopMmnpoBaHnst oOLEeCTBa HE AOIMKHO ObITb
CTUXUW... 3agaya 3akni4vaeTcss B TOM, 4YTOObl HaWTU pa3yMHOE COOTHOLUEHWE MeXAy CKOpPOCTbI pedopm U
peanbHOM couuanbHOM NnaTtoh 3a Hee, OTbiCKaTb OMNTMManbHble CMocoObl y4vacTusi rocygapctea B
3KOHOMMYECKMX npoueccax... MNpu atom 6e3 pas3BuToro rpaxgaHckoro obuiectsa rocygapCcTBeHHas BnacTb
Hens3bexHo npuobpeTaeT AECNOTUYECKUN, TOTaNUTapHbIM XapakTep. Tonbko Onarogaps rpaxgaHCKoOMy
obuiecTBy 9Ta BnacTb CTAHOBUTCS Ha CNyx0y 4enoBeky, CTAHOBUTCS 3alimTHuUen csobogpl" <*>. A B
BoicTynneHun MNpesngeHta PO B.B. MNytuHa 8 utona 2000 r. otmevanock: "KopHW MHOMMX Hawux Heygad - B
HEepas3BMTOCTM rpaxaaHCKoro obuiecTBa M B HEYMEHMM BRacTu roBOPUTb C HUM WU COTpygHu4YaTb. Bnactb Bce
Bpems 6pocaeT B KpaHOCTK - TO OHa He 3aMeyvaeT, TO Ype3MepHO onekaeT obLiecTBo" <**>,

<*> Poccuiickas raseta. 1994. 25 aHeaps.

<**> Poccuiickas raseta. 2000. 11 mions.

dopmumpoBaHme rpaxkgaHckoro obLiecTBa npegnonaraeT pasrocy4apCcTBEHNE MHOMMX CTOPOH €ro XXU3HU U
aesrtenbHocTu. Ho 9TO BOBCe He O3HayaeT, YTO OHO COBCEM He HyxgaeTcsd B rocygapcrtBeHHocTu. [lpocto
rocyaapcTBO AOIMKHO HaWTU B HEM "CBOE MeCTO", OTKa3aTbCH OT TOTarbHOIO KOHTPOSS U OTBETCTBEHHOCTU 3a
pelleHne Bcex npobrieMm, NepekniovnTb BHMMaHMe B Te cdepbl, roe OHO OEWCTBUTENbHO HEeobBXOoAMMO U rae
00583aHO YETKO BbINOMHATL CBOW M3HAYanbHble YHKUMKM (OXpaHa npaBonopsigka, 06opoHa, 3aKOHOTBOPYECTBO,
CyO0Mpoun3BOACTBO, 3aluTa NpaB rpaxaaH, BHELLHAS NONUTUKa, DIOOKET, 3KONOrsi, CBSA3b, TPAHCMOPT U T.4.).

Ha pblHKe Xe [OOormkHbl OencTBOBaTb CBOOOAHbLIE, HO 3akoHOMOCNyLIHble cObCTBEHHWMKU. B nepwog
CTaHOBIEHNS KanuTanuama amepukaHckuin npocsetutens T. ke depcoH (tpetun Mpesngent CLUA) 3ameTtun:
"llyywee npaBUTENbLCTBO TO, KOTOpPOE MeHblle npasBuT". B U3BECTHOM CMbICIEe 3TO MOXHO OTHECTM U K
rocygapcTBy MPUMEHUTENBHO K 9KOHOMUWKE, A€ OHO OOJPKHO MEHbLUEe KOMaHOoBaTb, a bonblie criegutb 3a ee
HOpMaIbHbIM Pa3BUTUEM.

OpHako "yxog" rocygapctBa M3 3KOHOMMKM He O3HavaeT MOSTHOTO MPEeKpalLleHUs BIIUSHUS Ha Hee,
CaMOYCTpPaHEeHMs OT MUCCUK FF1aBHOrO KoopAuHaTopa v apbuTtpa, bpocaHns BCero m BCS Ha Npov3BOn CyabObl.
KoHeuHo, rmaBHas maes rpakgaHckoro obuiectBa - ero OTHOCUTENbHAsi HE3aBUCUMOCTb OT rocygapcTsa, HO
UMEHHO OTHOCUTENbHAs, a He abcontoTHasA. bonee Toro, MOXeT COXpaHATBCA AaXe MOHOMOMNMSA rocygapcTaa Ha
HEKOTOPble OTpacnn X03ANCTBOBAHUSI.

"ocynapcTBO rpaxaaHCcKkomy obLLeCTBY HEOOXOAMMO, BOMPOC TONBKO B TOM - KaKoe, C KakuMu hyHKLMSIMMA.
OHO HyXHO npexae BCEero Ans co3faHusl OpraHU3auMOHHO-MPaBOBbLIX OCHOB XWM3HWU. PbLIHKOM ynpaBnsieT He
TONbKO HEBUAUMAS PyKa 9KOHOMUYECKUX CTUMYIIOB M UHTEPECOB, HO U BMOSHE OCA3aeMble BNACTHbIE CTPYKTYPHI,
MpY3BaHHbIE HAMPaBMATb 3TV MEXAHN3MbI B HY>KHOE PYCIO.

LleHTpannsoBaHHOE BO3OENCTBME COXPaHSETCS, HO HE MyTEM MpMKa3HbIX M BONEBbIX METOOOB, a 4epes
TaKMe WHCTPYMEHTbI, KaK Harmoru, fbroTbl, KpeauTbl, MOLMWUHBLI, Tapudbl, 3aKOHbl, COUMANIbHbIE WHCTUTYTHI,
nonuTnyeckas ctabunbHOCTb, BbipaboTka 0OLWMX OPUEHTUPOB N NPUOPUTETOB, NOAAeEpPKKa 6a30BbIX OTpacnemn
NPOMbILLITEHHOCTU, NPOTEKLNOHN3M.
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ocyaapcTBo He MOXET ynoaobuTbcs ponu GeccTpacTHOro "perynupoBLUvKa Ha NepekpecTke”, KOToporo
He MHTepecyeT, Kyaa noav uayT v eayT, Nyib Obl He Hapywwanu npasun AswxkeHus. OHO NpPM3BaHO KypvMpoBaTb
HaykKy, KynbTypy, obpa3oBaHue, 30paBoOXpaHeHmne, coumanbHyto cdepy, CoaencTBOBaTh OCYLLIECTBMEHWIO NpaB
Yyenoseka.

MpeBpalleHue obliecTBa B Hekoe 6e3rocygapcTBeHHOE M B 3TOM CMbicie 6ecopmeHHoe obpasoBaHue
onacHo. B Hay4yHOW nuTepaType cnpaBeanvBO oOpallaeTcsl BHYMaHWe Ha TO, YTO B COBPEMEHHbIX YCIOBUSIX
6bIno Gbl OLWNMOOYHBIM pa3BMBaTb TE3MC O MOMHOM yXoA4e rocy4apcTBa M3 3KOHOMUKM M coumanbHOn cdepsbl, O
camoperynaumu, 6nuskon k ctuxun. HeBepHO BCSkOe rocy4apCTBEHHOE perynvpoBaHue OTOXOECTBNATb C
HacaxgeHneMm OGropokpaTum, agMUHUCTPUPOBAHUS, ToTanuTapuama, WUCXoaWTb M3 hopmynbl: YeM MeHbLue
rocygapcrea, TeM fydLue.

"[a, rocynapcTtBo ObiBaeT 3110M, a NPaBO - OKOBaMW, €CMM OHW MOCTPOEHbl Ha aHTUAEMOKpaTUHECKMX
Hayanax W cnyxaT Yy3KOrpynnoBbIM, OnUrapxmyeckum wuHTepecam. Ho pencteBuTenbHO OemMokpaTuyeckue
rocyfapcTBo M MnpaBo, HauerneHHble Ha 6Gnaro 4enoseka, Bblpaxalliue W peanusylolive BOMK Hapoaa,
CNOCOOHbI NO3UTMBHO 1 3WEKTUBHO perynmpoBaTh npouecchl obwectseHHoro pa3sutua” (b.H. TonopHuH).

OcnabneHue ponu rocygapctea npu nposeaeHnn pedopM B Poccum - ogHa M3 caMbixX Cepbe3HbIX OLnboK
pedopmaTopoB, KOTOpasi TOMbKO TeNepb Ha4YMHAET NOCTENEHHO OCO3HaBaTbCA U OTYacCTU ucnpaBnsaTbes. OauH
n3 3aunHaTenen pecgopm E. Maigap npusHaeT: "To, YTO NPOMCXOANT cerdac B Hallel CTpaHe, H1Yero obLuero ¢
nubepanbHbiMM  pechopmamn He uMeeT. Mbl MOCTpoOUNM BOPOBATbIA, YPOASIUBLIA, KOPPYMMUPOBAHHbIW,
HecnpaBeanMBbIA KanuTanuam" <*>. Euwle oguMH Monogon npeobpasoBaTtenb - b. HeMuoB Ha3Ban poccunckun

Kanutanuam "GaHanTckum”, a npMBaTu3aumio - "xanssHon", "rpabutenbckon”.

<*> Hesasucumas raseta. 1998. 25 dpespans.

CymMMuMpys BCe U3MOXEHHOEe M YYNThIBas BbiCKa3aHHbIe B NMTepaType MHEHMs!, MOXHO KpaTKo onpeaenutb
rpaxkgaHckoe OOLECTBO Kak COBOKYMHOCTb  BHErOCYyJapCTBEHHbIX W BHEMONUTMYECKUX  OTHOLUEHWIA
(3KOHOMUYECKMX, CcouManbHbIX, KynbTYpHbIX, HPABCTBEHHbIX, [AYXOBHbIX, KOPMOPATUBHbLIX, CEMEWHBbIX,
penurnosHbix), obpasyromnx ocobyto cdepy cneundmnyecknx MHTEPecoB CBOBOAHbLIX MHAMBUAOB-COOCTBEHHUKOB
N nx o6begnHEHUNA.

"BHerocygapcTBeHHbIe" 1 "BHENONUTMYECKME" B JaHHOM Criyyae cnegyeTt NMOHMMAaTh HE B CMbICIE UX HEKOW
abcontoTHoM "cTepunbHOCTK", "padMHMPOBAHHOCTU", UCKNIOYaIOLWEN BCSKME MOCTOPOHHME "mpumecn”, a Kak
OTHOCUTESbHYI0 CaMOCTOATENbHOCTb, aBTOHOMHOCTb, "3aCTpaxOBaHHOCTb" OT MPOW3BOSBHOTO BMeELLATenbCTBa
rocygapcrsa, BOSMOHTAPUCTCKOrO AWKTaTa, KOHBIOHKTYPHBIX FO3YHMOB MOMUTUKW. 3TO TakMe OTHOLLEHUS,
KOTOpbl€ MOIyT CyLLEeCTBOBaTb M Pa3BMBaTbCS B M3BECTHOM HE3aBUCUMOCTW OT BNACTHBIX CTPYKTYP.

B 10 e Bpems rpaxgaHckoe obLLecTBO 1 NpaBoBOE rOCYyAapCTBO - HE OTCEYEHHbIE U HE U30NUPOBAaHHbIE
Apyr OT Agpyra yacTu, a B3aumooOyCMnOBIEHHbIE, XOTA U He OToXAeCTBnsemble cuctembl. CBA3N MeXay HUMM
XeCTKO AeTepmuHupoBaHbl. Beab rocygapctBo - dopma opraHusauum obwectBa, U yxe MNO3TOMY OHM
HepaspbIBHbI.

CraHoBneHue rpaxgaHckoro obuecTtsa B Poccum - maructpansHasa 1 AonroBpeMeHHas 3agava, pelleHue
KOTOPOWN 3aBMCUT OT MHOXEeCTBa (hakTopoB M ycroBui. [ns aToro Heobxoanmmo, 4YTodbl CHOpMMPOBanNCL Te
NPeAnoChIfKK, O KOTOPbIX FOBOPUIOCH BbilLe. HECMOTPS Ha KPU3WNCHYIO CUTYaLMIO, CITIOXUBLLYIOCS B CTpaHe, BeCb
XO[ OCYLLLECTBNSAEMbIX HblHE pechopM BedeT B KOHEYHOM CHETE K JOCTVIKEHUIO YKa3aHHOW Lienw.

§ 5. CooTHOWEHME U B3aMMOCBA3b rocyaapcTBa U npasa

VicTopuyeckn rocyaapctBo M NpaBo (Kak cucTemMa MCXogswmx OT MyOnvMyHOM BNacTM HOPM) BO3HUKAKOT
OLHOBPEMEHHO B CUITYy OQHMX W TEX Xe MPUYMH, a UMEHHO B pesynbTaTe pasnoXeHWst pogoBoro obuiecTsa u
nepexoga ero B 6onee BbICOKOE, LMBUIN30BaHHOE cocTosiHne. OQHOBPEMEHHO - HE 3HAYUT OAHOMOMEHTHO U
agekBaTtHO. Peuyb mgeT O cpaBHUTENbHO ANUTENBHOM Mepuode, B pamKax KOTOPOro reHesuc npaea W
rocygapcrea UMeeT cBou 0cobeHHocTU. Ho B nmpuHumne "pogocnoBHas" y Has3BaHHbIX SBMEHUA O4MHAKOBA, WX
TUNOJOrUs, coumarnbHbIe N THOCEONOrMYEeCKMe KOpHU COBMNadatoT.

B Hayke LUMPOKO M3BECTHO KIACCMYECKOE WM [OCTaTOMHO ODOOCHOBAHHOE MOMOXEHME O TOM, 4TO "Ha
onpeaeneHHoW, BeCbMa paHHen CTyMeHn pas3BuTusa obliectBa BO3HMKAET MNOTPEOHOCTb OXBaTUTb OOLUM
npaBuUiioM MOBTOPSIOLUMECS U330 OHSA B [EHb aKTbl MPOM3BOACTBA, pacnpederneHnss u obmMeHa NpoAYKTOB,
Nno3aboTUTbCHA O TOM, YTOObI OTAENbHBIN MHOVBWA NOAYMHUICS OOLLMM YCroBMUAM MPOU3BOACTBa U obmeHa. 310
npaBuIio, BHa4arne Bbipa)katllieecs B obblMae, CTAHOBUTCS 3aTeM 3akOHOM. BmecTe ¢ 3akOHOM BO3HMKAKOT U
opraHbl, KOTOpbIM MopyyaeTcss obecrneyvBatb €ro cobnwogeHve, - nybnvyHas BnacTtb, rocygapcteo” (.
OHrensc).

Taknum obpa3som, NpaBo BbipacTaeT U3 obblMaeB M 3KOHOMMYECKOW HeobxogumocTu. Kak sametun O.
OHrenbc, "nogy 3abbiBalOT O MPOUCXOXKOEHUM NpaBa U3 3KOHOMUYECKMX YCIMOBUIW, MOLOGHOMY TOMY KakK OHM
3a0bIIM 0 CBOEM COOCTBEHHOM MPOUCXOXOEHUM W3 XMBOTHOrO uLapcTea". [NpaBo BO3HMKIO Kak peakuus
obuwectBa Ha OOBEKTUBHYIO HEODXOOMMOCTb MMETb Gonee XXeCcTKUA M BNacTHbIA (MMNEepaTUBHEIN) perynsatop
coumanbHbIX OTHOLLIEHUNA, CHaOXEHHBIN MPUHYOUTENBHOW CUIOoN, Mbo MoparnbHble U UM MO4OOHBIE HOPMbI C 3TOW
3a4a4en yxxe He CrnpaBnsnch.

EcTtb n gpyrve Teopum, LUKOMbI, KOHUEMNUMMK, OOBACHAOLME TaK UM MHAYe NMPOUCXOXKOEHUE U CYLLHOCTb
npaeBa, - €eCTECTBEHHasl, WCTopuYecKkas, couuMoriormdeckasl, HopmartuBucTckas. beccrnopHo, 4TO Ha
bopMMpOBaHNE npaBa, MOMUMO 3KOHOMWUYECKUX MPUYUH, OKa3blBalOT CBOE BIUSHME TaKKe KyNbTypHble,
HaUMOHarbHbIE, PENUIMO3HbIE, ATHUYECKME, FEONONUTUYECKNE 1 ApYyrue dakTopsl.
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HasHayeHve rocygapcrtBa M npaBa COCTOMT B TOM, YTO OHM BbICTyNalwT CpedcTBOM YNopsifoveHust
0oOLEeCTBEHHbIX OTHOLWIEHMI, "BedeHus obwmx gen”, npu3BaHbl obecrnevvBaTtb HOpMaribHblE YCrOBUS
XN3HEOEeATENbHOCTU NIOAEN, CNYXXUTb ANs HUX cnocobom (hopMon) COBMECTHOTO YA40BNETBOPEHUSS UHTEPECOB,
COINacoBaHUss U BblpaXeHUS KOMMEKTUBHOW BONW. [OCydapcTBO M MpaBO BHOCAT B >KU3Hb OpPraHusyoLime
Hayana, rapaHTMpylT ee OT "NpocTo cry4asa un npocto npoussona” (K. Mapkc).

Ecnu rocyaapctBo BO3HMKAET M3 HEOOXOAMMOCTM nogaepaHus nopsaka, 3awmTsl "Becex npotme Bcex” (T.
[o066c), To npaBo co3daeT topuaudeckme MexaHuambl Ans 3Toro. 1o mepe Toro Kak MpaBO MOSIBNSAETCA U
rnieranuayeTcsl, OHO HauyMHaeT urpaTb JOMUHMPYHOLLYIO POSib BO BCEN CUCTEME HOPMAaTUBHOMO PEryriMpoBaHus,
onupasicb Npy 3TOM Ha ocobbIv annapaTt. C MOMEHTa CBOEro 3apOoXOeHWsi rocyaapCTBO M MPaBO SIOTMYECKM U
OHTONOrMYeCKN CBsi3aHbl Mexay cobor, 06 bEeKTMBHO HYXXAalTcs ApYr B Apyre, B3anMoOOYyCNoOBEHbI, 4ENCTBYOT
N pa3BMBalOTCs BMECTE, NO3TOMY pa3fesibHOe UX CyLLeCTBOBaHME U (PYHKLNOHMPOBAHNE HEBO3MOXHO.

Tem He MeHee rocygapcTBO M NpaBo - OTHOCUTENIbHO CaMOCTOSATENbHbIE SIBMIEHUS U UX OTOXAECTBINEHME
HeZonyCcTMMO, OUCTaHUMS Mexay HMMKM Bcerga coxpaHsietcs. Mo obpasHomy BbipaxeHuto M.A. ApxaHoBa,
"rocygapcTBO U MpaBO HU Ha MUHYTY HE OCTalTCA HaefuHe, C rnasy Ha rnas". Y KaXgoro U3 HMX CBOSI XKU3Hb,
CBOW Lienu, 3agayn, metogbl. OHM B3aMMOOENCTBYHOT, HO HE CNIMBAIOTCS, HE NOrMNoLwaoT Apyr Apyra.

H.A. BeposieB pasnuuyan gBa Tvna yyeHuin o6 OTHOLWIEHWMAX npaBa M rocygapcTsa. [lepBbid Tvn OH
HasblBan rocyapCTBEHHbIM MO3UTUBU3MOM, KOTOPLIA BUOMT B rOCY4apCTBE UCTOYHMK NpaBa (Teopust 1 npakTmka
camopepxaBusi, abconotruama). MNpoTUBONOMNOXHLIA TUN NPU3HaAeT abConMTHOCTbL NMpaBa M OTHOCUTENLHOCTb
rocygapcrea: npaBo MMeeT CBOMM WCTOYMHMKOM HE TO WM WMHOE MONOXMUTEeNbHOE TrocydapcTBo, a
TPaHCLEHAEHTHYIO Npupoay NMYHOCTU. He npaBo HyxgaeTcs B CaHKUUWM rocygapcTBa, a rocyaapcTBO AOMKHO
ObITb CaHKLMOHMPOBAHO NpPaBOM, CyAUMO NMPaBOM, NOAYUHEHO MpaBy, PaCTBOPEHO B MNpaBse.

3aech BblpaXeH, C OO4HOW CTOPOHbI, 3TAaTUCTCKUIA NoAXo4 K B3aMMOCBSI3M rocygapcTBa U npasa, KOTOpbIN
6e3pa3fenbHO rocnoacTBOBan B COBETCKOM MONMUTMKO-UAEONOrMYECKON NpakTuke, a C APYron - eCTECTBEHHO-
NpaBOBOW, KOTOPLIN OCHOBLIBAETCS Ha MPU3HAHUWM MpPaB YerioBeKa Kak U3HayanbHOW M HENPENOXHOW LIEHHOCTW.
OH TONbKO Ccenyac B3AT Ha BOOPYXEHME N 3aKoHoAAaTeNbHO 3aKpenseH B poccuickon KoHcTutyuum.

Vaoess npaBoBOro rocygapcTBa npeanonaraeT CBS3aHHOCTb BRacTU MpaBOM, 3aKkoHamMu, KOTOpble OHa
obsa3aHa yBaxatb M cobniogaTte. CornmacHo 3TOM maee MnpaBoO - He NPOCTO "ChyTHMK' rocygapcrBa MM ero
"npunoxeHne", "npugaTtok'; B  HETOTANUTApPHOM CUCTEME OHO CMOCOOHO urpaTb  CYLLECTBEHHYHO
OrpaHMYUTENbHYO Ponb. 3TO OAMH U3 dyHOAMEHTaNbHbIX NPUHLMMNOB BCSIKOFO AeMOKpaTUYeckoro obLuecTBsa,
rapaHTMs oT aBTopuTapuama u npoussorna. OgHako KOHKpeTHble POPMbl NMPOSBAEHMS 3TOro MpuUHUMNA MOryT
ObITb Pa3nMYHbIMNA.

B coBpemeHHOM nuTepaType YykasblBaeTCA Ha TpUM BO3MOXHble MOAENM BO B3aUMOOTHOLLEHUSX
rocygapcTtea u npaea: 1) TotanutapHas (rocygapcTso Bbille MpaBa M UM He CBA3aHo); 2) nubepanbHas (npaBo
Bbille rocygapcTtea); 3) nparmatudeckas (rocygapcTBO CO34aeT npasBo, HO cBA3aHo uMm). Nepeas - ans Poccun
He MOAXOAWT; BTOpas - BblpaXaeT CKopee Xernaemoe; TPeTbs, Takke Mo CBOeW cyTu nubeparnbHasi, HO OHa
Onvxe K HbIHELLHUM peanbHocTsM. MIMeHHO aTa Moaenb cerogHsi npakTuyeckn ocywiecteuma (B.H. Kyapsisues).

Hanbonee pauumoHanbHoe pelueHuMe Bonpoca MOXeT ObiTb HaMAeHO He Ha MyTsiX NPOTMBOMOCTAaBIEHMS
rocygapcTea M npaea, a Ha nyTax vMx "B3anMMOBBLIrOQHOMO COTpygHMYECTBa", UTO MPM HOPMarbHOM XO4e BeLlen
00bl4HO M npowucxoauTt. CnoBocoyveTaHns "rocyaapCTBEHHOE MpaBo" M "MpaBoOBOE rocyaapCTBO" YXKe OgHUM
CBOWM 3BYy4YaHMEM U CMbICIIOM MOO4YEPKMBAIOT HEPA3PbIBHYIO CBA3b 3TWUX SABMEHUN.

MpaBo BbICTyNaeT rocyaapCTBEHHbIM PEryniaTOPOM OOLLECTBEHHbLIX OTHOLUEHUIA - TAKOB €ro coumarbHbIN
ctatyc. C Opyron CTOpoHbl, AeATENbHOCTbL rocygapcTBa HOCUT MO NMPENMYLLECTBY NPaBoOBOM Xapakrep. [losTomy
ObinT Obl HEYMECTEH YMCTO PUTOPUYECKUIA CMIOP O TOM, YTO Ba)KHEE U Hy)XXHee - rocygapcTBO WMnn npaeo, Mbo
30eCb 3aBeAOMO HeT HUWKakom Aunemmbl. [lpegctaBnseTcs HEKOPPEKTHbIM MCXOAWTb M3 MpuHUMNa, 4TO
NMEePBUYHO M YTO BTOPUYHO UMW paccMaTtpmBaTth UX C NO3MLUIA LIenn 1 cpeacTsa.

BaxHbl N HyXHbl 06a 3TM MHCTUTYTA: OAMH - KaK OpraHmsauus Cunbl, OPYroW - kak dpopMa BbIpaXXeHUst
Bonu. B ux norvyeckon cBsi3ke OOBEKTMBHYIO LIEHHOCTb MMEET He TONbKO npaBo (0 YeM B MocrnegHee Bpems
yale BCero roBopsitT M NuWyT), HO M rocygapcTeo. bonee Toro, Ha onpeaeneHHbiX 3aTanax UMEHHO TBepaas
rocygapCTBEHHOCTb OKa3biBaeTcs Gornee Bcero Heobxoammon. He nepexuBaem nv Mbl CErofdHsi kKak pa3 Takow
nepuoa?

Mexay rocygapctBoM U NpaBoM MOTYT OblTb NPOTMBOPEYMS, KONNIN3NK, PACXOXKAEHUS (B Lensax, MeToaax,
YCTPEMIIEHMSX), UX OTHOLUEHMS HE Bcerga CknafpiBaloTcs rmagko. [oMrMo npoumx nNpuumH 310 06bsACHAETCS
TeM, YTO rocy4apcTBO U NpaBo, byayyn TECHO CBA3aHHBIMM, B TO Xe BPEMS B HEKOTOPOM poge - "aHTunogbl”, nx
nosmuumM He BO BCEM COBMagaloT. Brnactb umeeTt TeHOEHUMIO K HEOTPaHUYEHHOCTU, BbIXOAY M3-MO4 KOHTPOSS,
OHa TArOTUTCA BCSIKOW BHELUHEW 3aBUCMMOCTbIO, a MpaBoO CTPeEMUTCA "MOCTaBUTb €e Ha MecTO", BBECTU B
topuanyeckme pamku. "MpaBo CyLeCTBYET 1 pa3BMBaETCA B N3BECTHOM NPOTUBOOOPCTBE C roOCYy4apCTBOM... OHO -
MOLLHBIN aHTUTOTanuTapHein daktop” (C.C. Anekcees).

B cBoe BpeMsi KOHLeNLUMsi NPaBOBOro rocy4apCTBa KpUTUKOBArach y Hac 3a TO, YTO OHa MOgHMMarna npaso
HaJ rocygapcTeBOM, MponoBegoBana "rocnoactso”, "npumat”, "nepBeHcTBO" npaBa. Cuyutanock, Y4TO NpaBo He
MOXET Ha pPaBHbIX KOHKYpMPOBaTb C BMACTbIO, Tak KaK BbICTYNAET €€ MHCTPYMEHTOM, CPEACTBOM, OPyANEM U T.4.
OcobeHHO korga pedvb WNa O "guKTaType nponeTapuaTa”, kKoTopas npeacTtaenana cobon "Huyem He
OrPaHMYEHHYI0, HUKAKMMX 3aKOHaMU, HUKAKMMKU abCOMTHO NpaBuiiaMm He CTECHEHHY, HEMOCPEACTBEHHO Ha
cuny onupatoytocs BrnacTte” (B.W. JleHuH).

B aTux ycnoBusix npaBy He MpvAaBanocb CKOSbKO-HUOYAb CaMOCTOSITENIbHOTO 3HAYEHWs, ero BCAYECKU
NpyHWXKanu, oToaBuUranu Ha BTOPOW MnaH. B nydwem criyqyae B HeM BUAENM MOSIMTUKO-UOEOIOTUYECKYO CuUny,
OpyZAve B pykax rocrnogcTByOLLErO knacca. Ha aTon novBe yKOpeHWICsl U pacuBen NpaBOBOW HUTMMU3M.
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Jivwb B cepeaunHe 80-x IT. C BbIABWKEHMEM WAEW MPaBOBOrO rocygapcTBa M NPU3HAHWEM TaKMX €ro
MPVHLUMUMNOB, Kak BEPXOBEHCTBO 3aKOHA, YBaXKeHMeE K NpaBy, NOJOXeEHME cTano MeHsiTbesl. Ho ckopee B Teopun, a
He Ha npakTuke. B npaBe Hayanu ycmatpuBaTb He TONbKO OAWMH U3 pblMaroB MOSIMTUKKU, HO U OBLLLENPU3HAHHYIO
NCTOPUYECKYHO, COLMANbHYIO U KyNbTYPHYHO LIEHHOCTb.

Crapas ucTuHa rnacut: "Tam, rge KOH4YarTCs 3aKOHbl, Ha4YMHaeTCsa MpOouM3BOJSl, camoynpaBcTBo". JTO
XOpOLLUO MOoHMManu elle ApeBHVe pumnsHe, 3asasnsaswme: Fiat justitia, pereat mundus ("TycTb pyxHeT mup, HO
BOCTOpXXecTBYeT 3akoH"); Lex est quod populus jubet adque constituit ("3akoH - 3T0 TO, YUTO Hapoa npukasbiBaeT
n yctaHaBnueaet"); Lex horrendi carminis erat ("3akoH JormkeH ObiTb BblpaXXeH B CroBax, BHyLLAOLWMUX Tpenet” -
Tut Jlnenin); Legum servi esse debemus, ut liberi esse possimus ("Mbl 4oMmKHbI ObITb pabamu 3aKOHOB, YTOObI
ctaTb cBoboaHbIMK" - LinuepoH); Legalitas regnorum fundamentum ("3akoH - ocHoBa rocygapcrea”).

CooTHoLlEeHMEe rocydapcTBa W npaBa BKAYAeT B ceOs TpWU IMaBHbIX acnekta: eQuHCTBO, pasnunyune u
B3aMMoJencTBue.

EOWHCTBO, Kak Yy)Xe MokasaHo, BblpaXaeTcsi B UX MPOUCXOXOEHWM, TWUMOMOrM1, OeTePMUHMPOBAHHOCTU
3KOHOMWYECKMMU, KYNbTYPHBIMA M UHBIMW YCITOBUSIMM, OOLLHOCTM WCTOPUYECKOW CyAbObl; B TOM, YTO OHMU
BbICTYNalT CPEACTBAMWU COLMANbHOW PErynauum 1 ynopsagodeHus, akkymynupytoT 1 6anaHcmpyloT obwme u
NMHAMBUAYanbHblE MHTEPECHI, FapaHTMPYIOT NpaBa JIMYHOCTY.

O pOACTBEHHOCTU yKa3aHHbLIX MOHSATUI FTOBOPUT M TO, YTO OHM TPAAWLMOHHO M3y4atoTCH OAHOW HayKoW -
obuen Teopuen rocygapctea M npaBa. Begb rocygapcTtBeHHoe M MpaBOBOE pas3BUTUE - eOUHbIN Mpolecc.
[MoaTOoMy €ero MCKyCCTBEHHbIA pa3pblB HEM3DEXHO ckasancsa Obl Ha rnybuHe Hay4yHOro OCMbICNEHMS OBYX
CMNOXHEeNLW X peHOMEHOB 0BLLECTBEHHOM KN3HW.

CkasaHHOe He 03Ha4aeT, YTO BCe, CBOMCTBEHHOE rocydapcTBy, CBOMCTBEHHO W MpaBy, U Hao6opoT. OHK
OCTalTCs AOCTAaTOMHO aBTOHOMHLIMU U CaMOOBbLITHbIMU 06pa3oBaHMAMU. VIMEHHO NO3TOMY MO3HAHME CYLLHOCTM
rocygapcTea U npaa npegnonaraeT Heo6XogMMOCTb BbISIBIEHUS Kak MX 0OLWKX, Tak 1 cneumndnyeckux Yyepr.

Paanununs BbITeKaloT yxke 13 onpegeneHnin 3TuxX NOHSATURN, NX OHTOMOMMYECKOro ctatyca n obLecTBeHHOM
npupoabl. Ecnn rocygapctBo ectb ocobasi NoNUTUKO-TeppuTopmanbHas opraHusaumsi nybrnmMyHon BnacTtu, TO
npaeo - cucteMa ouLmanbHO YCTAaHOBMEHHbBIX M OXPaHSEMbIX HOPM, BbICTYNalOLUX perynsatopamMu noBeaeHust
nogen. Y HUX pasHoe couumanbHoe HasHavyeHue, pasnuyHble ponu. FocyaapcTBO ONULETBOPSIET CUMY, a NpaBo -
BOMO. OTW KaTeropum nexart B pasHblX MMOCKOCTSX, He coBnagatT Mo ¢)opMe, CTPYKType, 3neMeHTHOMY
COCTaBy, COAEPXaHUIO.

BsaMmogencTeme rocygapctBa U npaBa BblpaXaeTCd B MHOroobpasHoOM BAUSHUMM UX APYr Ha Apyra.
BospgelictBne rocygapctBa Ha npaBO COCTOUT Mpexae BCEro B TOM, YTO OHO ero co3gaeT, W3MeEHseT,
COBEPLLEHCTBYET, OXpaHAET OT HapyLUeHURN, NpeTBopsieT B XM3Hb. "lMpaBo dhopmupyeTcs npu HenpemMeHHOM
y4yacTum rocygapcrtea, OHO €CTb HEeNnoCpeaCTBEHHbIM NPOOYKT, pe3ynbTaT rocygapcTBeHHON aestenbHocTn" (H.
HeHoBckn).

PasymeeTtcs, nepBonpuyMHbl MNpaBa nexaT He B roCydapcTBe KaK TakoBOM, a B coumanbHOW
HeobxoamMMoCTN, OOLWEeCTBEHHbIX MNOTpebHOoCTsX. Ho nocne Toro kak 3TM NOTpeOHOCTM OCO3HatTCA
rocygapcTBoM, OHO MEPEBOOMT MX Ha A3blK 3aKOHOB, HOPUAMYECKMX HOPM, T.e. CO3[aeT, ydpexpaeT npaso.
[MpaBOTBOPYECTBO - MUCKIOYUTENBHAA npeporatnea rocygapctsa. [pn aToM umeeTcs B BUAY Kak ayTEHTUYHOE
(aBTOpPCKOE) NPABOTBOPYECTBO, TaK U AererMpoBaHHoe.

ocypapcTBo NMbO camo ycTaHaBNMBaET NPaBOBbIE HOPMbI, MO0 CaHKUMOHUPYET yxe aencteytowme. OHo
MOXET Takke AenerMpoBaTb BO3MOXHOCTb MPUHMMATb OTAENbHbIE PUANYECcKNe akTbl 0BLLECTBEHHBIM Y UHBIM
HerocyaapCTBEHHbIM OpraHusauusam, npugaBaTtb CUNY 3akoHa CygebHbIM U aAMUHUCTPATMBHBIM NpeLedeHTaMm,
HOPMaTUBHbLIM JOrOBOpPaM M COrnalleHnsM.

OTO 3HauuT, 4YTO Mpouecc (OpMUPOBaHMSA MpaBa MOXET MOTU KakK CBEpPXY BHU3, TaKk U CHU3Y BBEpX,
BblpacTtasi M3 HapOAHbIX KOPHEN, OOblyaeB, Tpaguuwui, WHAOMBMAYaNbHOW CaMOPErynsiuMn, WU rocygapcrBy
OCTaeTCs NUWb COrNacuTbCa C 3TUM, 3aKpenuTb CHOXMBLUMECHA MpaBuna B 3akoHax. CroBom, BnacTb He
SIBNSAETCA €AUHCTBEHHON NPaBOTBOPSLLEN CUITON. B M3BECTHOM CMbICe NpaBoO Co34aeTcs BCEM OOLLIECTBOM.

Ho B KOHEYHOM cyeTe MpPaBO WUCXOAMT BCE Xe OT rocydapcrBa Kak oduumanbHOro npegcraBuTens
obuwectBa. Tak 4yTto 6e3 ero Begoma WnM BOMPEKU ero Bosle "cBOe" MpaBO HMKTO co3daBaTb He MOXeT. B
MPOTUBHOM CIydae Henb3s FOBOPUTb O CyBEpPEHHOCTM Bnactu. Pasymeetcs, ecnv nog npaBoM Hapsigy C
IOPUANYECKMMU HOPMaMM TaKKe NMOHMMaTb €CTECTBEHHBIE U HEOTUYYXXAAEMblE MpaBa YerioBeKa, TO UCTOYHUKOM
€ro, KOHEYHO, OYLET y>Ke He TONbKO roCyaapcTBO.

OpaHako 1 NpUpPOXAEHHbBIE, ECTECTBEHHBbIE MpaBa NMYHOCTU rOCy4apcTBO 00S3aHO Npu3HaBaTh, yBaXaTb,
3awmwaTe, cnocobcTBoBaTh MX oOcywlecTBrneHuto (cMm. cT. 2 KoHctutyuum Poccum). NpaBoBoe rocygapcTtBo
NMOTOMY W Ha3blBAa€TCA MNPaBOBbIM, YTO OHO [AEWCTBYET Ha OCHOBE M B COOTBETCTBMM C 3TMMM MpaBaMw.
lMpaBooxpaHuTenbHas u npaBoobecneynTernbHas ero MUCCUS HeoCcnoprMma.

He meHee cywlecTBeHHO M MHOroobpasHo obpaTHoe BnMsHWE MpaBa Ha rocyaapcteo. lMpaBo npexae
BCEro reranuayet M KOHCTUTYMPYeT rOCydapCTBEHHYI AeATenbHOCTb, onpegensdetr ee obwue rpaHuupl
(Mpegenbl), [O03BOMEHHOCTb WM  HEOO03BOMEHHOCTb, OOecneyYnMBaeT KOHTPOMb Hag  NEerMTUMHOCTLIO
(3aKOHHOCTBI0) 3TON OEATENBHOCTU, €€ COOTBETCTBME MEXAYHAPOAHbLIM CTaHOapTaM.

C nomowblo npaBa 3akpennsiTca BHYTPEHHAA opraHu3aums rocygapctea, ero dgopma, CTpPyKTypa,
annapat (MexaHu3m) yrnpaBreHusl, CTaTyC U KOMMETEHLMSA PasfMYHbIX OPraHOB M AOIMKHOCTHBIX WL, MPUHLMN
pasgeneHus Briactel, OgopMIATCA Heobxogumble WHCTMTYThl. [OcymapcTBO co3gaeT npaBo M Ans
pernaMeHTaumMm coOGCTBEHHOW AeATENBHOCTN.

MocpencTBoM npaBa OCYLLECTBAOTCA 3afaduv U pyHKUUM rocygapcTBa, NPOBOOUTCHA €ro BHYTPEHHSAS U
BHELIHAS MOMWUTUKA, 3aKoHOOATENbHO OMNpenenseTcsa M 3akpennseTrcs OOLLEeCTBEHHbIA CTPOW, MOMoXeHne
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nnyHocTh B obuiectBe. COBCTBEHHO, BCSI OCHOBHAsi rocyapcTBeHHas "paboTa” gormkHa npoTekaTtb U NpoTekaeT
B MPaBOBOM peXnmMe, B topuandeckux popmax, npoieaypax.

Takum obpa3om, Mexay rocyadapcTBOM W MpPaBOM CYLECTBYIOT CITOXHbIE W MHOTOCTOPOHHMWE
OnanekTnyeckMe B3aMMOCBSI3M W B3aMMOMPOHUKHOBEHUSA, KOTOpble HeEOOXOOMMO Yy4YMTbiBaTb Kak Mpu
TEOPETUYECKOM OCMbICIIEHUM [OaHHbIX WHCTUTYTOB, Tak M B peanbHOM Mpolecce MpPoBOAUMBLIX B CTpaHe
JeMoKpaTMyeckmx npeobpa3oBaHWi, B TOM YKCNe B rocygapcTBEHHO-NpaBoBon cdepe. bes Takoro yyeTa Bpsa
N MOXHO MNOCTpouTb B Poccuy MOMHOLEHHOE rpagaHckoe obuiecTBo, obecneynTb B HEM CTabUNbHOCTb,
NopsiAoK, 3aKOHHOCTb.

Becbma coBpemMeHHO 3By4aT cerogHs crnosa pycckoro cdounocoda N.A. NnbuHa: "Onst Toro 4tobbl npaso u
rocygapcTBo AENCTBUTENBHO BCTYNWUN Ha MyTb OOHOBIEHWUSI U BO3POXKAEHWUSI, HEOOXOAMMO BEPHO OCO3HATb MX
npupoay, uUx LUernb, UX OCHOBY W 3aTeM caenatb OCO3HaAHHOE NpeaMEeTOM BOSMIM WU KU3HEHHOro OEeNCTBUS...
OOuHaKOBO BaXXHO NOHUMAaHWE Kak UX 300POBbS, TaK U HeAYroB".

§ 6. O npuHuune "He 3anpeLyeHHOEe 3aKOHOM A03BONEHOo"

B rpaxpgaHckom obliectBe OeNCTBYET W3BECTHLIN B MWPOBOM MpakTuke obuienpaBoBon nunbepanbHo-
OeMoKpaTUyecknin NPUHLMN "He 3anpeLLeHHoe 3aKoHOM A03BorieHo". OH KacaeTcsa npexae Bcero omsnyeckmx u
IOPUANYECKMX NNL, KaK CYyObEeKTOB PbIHOYHOWM, XO3SNCTBEHHOM, rPaXaaHCKO-NPaBoBON OeATENbHOCTM U HU B KOEM
crlyyae He pacnpoCTpPaHsIeTCs Ha roCyAapCTBEHHbIE BACTHbIE CTPYKTYPbl, AOSMKHOCTHbIX fWL, KOTOpble
06s3aHbl NpuaepxmMBaTbCcsa Apyroro npasuna: "MoXHO TOMbKO TO, YTO MPSIMO paspeLleHo 3akoHoM". Ons HuX
npaBo AOMKHO ObITb CBOEro poAa "CTon-curHanom" - Aanblue Henb3s, 3aKoH He NO3BOSSET.

MpUHUMN BO3HUK B CBOE BpeMs Kak oTpakeHue OOBLeKTMBHLIX NoTpebHocTeln nocnedeonansHOro pbiHka,
OypHOro passutusi ToBapoobopoTa, YacTHOrO NpeanpUHMMAaTENbCTBa, TOProBMW, KOHKYPEHLMMW, YTBEPXOEHUS
noen ceoboapl, AemMoKpaTuKn, NpaB venoBeka. Bce 31O COCTaBNANO eauHbIA NPOLIECC CMEHbI CTapoln, KOCHOM
CUCTEMbl HOBOW, Gonee OUHAMWYHOW W MPOrPECCMBHOM, MOMYYUNO 3akpernneHne B nepBblX OypKyasHbiX
KOHCTUTYUMNAX, apyrmnx NONMUTUKO-OpNONYECKUX OOKyMEeHTax, ObIno HanpaBrieHo npoTme YKEeCTKUX
abCconTUCTCKMX NOPSOKOB.

Monogan OypXyasusi cTpemunacb K coumanbHOMY W AYyXOBHOMY PacKpenoLleHuto, co3gaHuto Gonee
A(PPHEKTUBHBLIX IKOHOMUYECKUX CTUMYIIOB U MEXAHW3MOB, TBEPAOMY HOPUOANYECKOMY paBeHCTBY (hakTnyeckoro
paBEHCTBA HE CYLLECTBYET), OTKa3dy OT BCSKUX COCMOBHbIX rpagauui U npuBuUmierni, yweMnsowmx MYHOCTb.
370 ObINO OAHMM M3 ee [MaBHbIX JIO3YHroB B nepuof npuxoga Bnactu. Poxpganack HoBasi anoxa - anoxa
rocnoacTea 3akoHa NpubaBOYHOM CTOMMOCTWU KaK MOCTOSIHHOM MPY>XMHbI OAENOBOW aKTUMBHOCTU FOAEN, CMEHbI
MOTUBALMM NX NOBEAEHUS. BbipakeHNEM 3TUX NCTOPUYECKMX TEHAEHLMIA U ABUNCS paccMaTpmBaeMbIin NPUHLAM.
OnpaegbliBancs n3BecTHbI adopu3M: HEY4OBETBOPEHHOCTD - LLUMOPLI Nporpecca.

®paHuysckaa [eknapauus npae 4venoBeka M rpaxgaHuHa 1789 r. nposoarnacuna: "OcyliecTBrneHme
€CTECTBEHHbIX MpaB YenoBeka OrpaHMYEHO MWL TEMWU rpaHMLaMu, KOTopble obecrneumBaloT ApYrMMm 4YreHam
obuiecTBa nonb3oBaHMe 3TUMK e npaBamn” (CT. 4). "3akoH Bnpaee 3anpeLwaTb NUWb AesAHWs, BpegHble O1is
obuwiectBa. Bce, 4TO He 3anpelyeHo 3aKOHOM, TO A03BOJSIEHO, W HUKTO HE MOXET ObiTb MPUHYXXZ4Aaem genatb To,
4yTO He npegnucaHo 3akoHom" (cT. 5). lMosgHee B KoHctutyumm O®paHumm 1791 1. COOTBETCTBEHHO
nocTynupoBanocsk: "Bce, YTO 3aKOHOM He 3anpeLLeHo, He MOXeT ObITb NpecekaemMo”.

OTn ngen pasgensanu MHOrvMe BblgaroLwmecss MblCUTenu npoLusioro. "lMpaxagaHe nonb3yrTcs Tem bonbLuen
cBobopon, yeM Gonblue Oen 3akoHbl OCTaBNAT Ha MX YyCMOTpeHne. OHKM LIeNeHeroT, ecrniv He AenarT HUYero
0e3 npsamoro npegnucaHusa 3akoHa" (T. M066c¢); "Ceoboaa ecTb NpaBo AenaTb BCE TO, YTO 3aKOH He 3anpelaeT”
(LL.J1. MoHTeckbe). "lMo3BonieHo, a NoToOMy M He MpeanucbiBaeTcs BCE TO, YTO He CTecHseT csoboay Apyrmx
nogen" (Cerenb). B aToM e KOHTekcTe BbickasbiBarcd m Mapkc: "CBoboga - aTo npaBo genaTtb BCe TO U
3aHuMMaTbLCA BCeM TeM, YTo He BpeguT gpyromy". B Poccum JleB TorncTton Takke cuyutan, 4to "Onga rpaxaaH
npaBo 4BNSIeTCS paspelleHMeM [fenaTb BCe, 4YTO He 3anpewleHo". [Haxe EkatepuHa |l nog snusHuem
€BpOMNEeNCKUX NpocBeTuTenen mapekna: "Huyero He Hago 3anpellaTb 3aKOHaAMK, KPOME TOro, UTO MOXET ObITb
BPEOHO KaXKOOMY XMBYLLIEMY UM BCeMy obLiecTtsy".

Cmbicn Bcex 9TMX TpeboBaHMIA U BbiCKasbliBaHWA COCTOSIT B TOM, YTOObl M36aBUTLCA OT CTECHSIHOLLNX
KpenocTHMYeckux nyT, obecneunts cBOGOAHBIM UHAMBNAAM-COOCTBEHHMKaM HeOOXoanMbI npocTop Ansa bonee
aKTMBHOW U MONE3HON AeATENbHOCTH, Pa3BA3aTb UX UHMLMATUBY, NPEeanpUMMYNBOCTb, CTUMYNNPOBATL PasBnUTME
HOBbIX OTHOLLUEHUA. IMEHHO Anst TOro, 4YToObl Noan He "ueneHenun", 4tobbl OHM He ObiNM CBA3aHbI MO pyKaMm 1
HOram pasfnunyHbIMUK 3anpeTaMmn N OrpaHNYEHUSIMU, UM OO0JKHA OblTb NpeaocTaBieHa BO3MOXHOCTb AeNCTBOBaTb
camocTodATenbHO. B aToOM crnyvae He ocTaeTcsa nouBbl ANs ynpeka: "Ecnn Tbl TakoW YMHbIW, TO MOYEMY Takow
6eaHbIN?"

MogobGHbIM Mogxo4 paccmaTpuBarncs kKak HeobOxoouMMas NMpeanochbifika ycrnexa, Kak LWaHC Ans Kakgoro
peanu3oBaTb cebs, CBOM 3HaHWs, cnocobHoCTM, AoBUTLCA BCero camoMy neranbHblM nyTem. B aTtom cyTb
MHAMBUAYanbHON cBOOOAbLI, MAEN PABHbIX BO3MOXHOCTEW, paBHbIX CTAPTOBbLIX YCNOBWMNW. [anblie Bce pellatoT
NNYHbIE KayecTBa, MHMUMaTMBa. byab 3akoHOMOCHyLIEH, MAaTU UCMPaBHO HAmMorM - M MOCTyMam Kak 3Haellb
(3saBogm cobcTBEHHOE [Oeno, TOpryW, Npou3BO4M, M3BMnekanm npubbinib, AOXOA4 WM T.4.), cobniogas npu 3ToMm
obLenpuHATbIE HOPpMbI NMoBeAeHus. [locneaHee - HEMPEMEHHOE YCMNOBUE peanusauumn yka3aHHOro MpuHUMNa,
nbo B NpOTUBHOM criyyae OyayT paspyLuaTbCs HPaBCTBEHHbIE Y MPABOBLIE OCHOBbLI OOLLIECTBA.

OTO M eCTb PbIHOYHbIA MPUHLMMN, B KOTOPOM 3arioOXeH MOLLHbIA MMNynbCc nporpecca. BracTtb, 3akoH
OOIMKHbI MWL o4vepymBaTb oOLME rpaHuubl, CTOATb Ha CTpaXe Mopsigka, YCTaHaBnMBaTb YECTHbIE U
obsa3artenbHble Ans BCex NpaBuna urpbl. 3a npegenamm e pasyMHOro NpaBoOBOro 3anpeTa YenoBek cBOOOAEH U
He3aBMCMM, B TOM 4ucrne (a BO3MOXHO, U npexae Bcero) u ot Bnactu. OH MOXET No CBOEMY YCMOTPEHUIO
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pacnopsiaTbCs CBOel COBCTBEHHOCTbLIO, MpaBaMu, OMbITOM, TanaHTOM, YeCTHO HaXWUTbIM kanutanom. Emy He
HY>KHO OJ151 3TOrO Kakoro-to ocoboro paspelueHus. B cywHoctu, 3To npobnema B3anMOOTHOLLEHWIA rocyaapcTBa
N NIMYHOCTU, KOTOpasi BO BCE BpeEMEHa NpeAcTaBnsinia cobon NnpeamMeT NpUcTanbHOr0 BHUMaHWUSA Hay4YHOW MbICIU
N coumarnbHOM NPaKTUKN.

Ponb rocygapctea 3gecbk He B TOM, YTobObl KOMaHAOBaTb, Kyda MOBOpadMBaTth Pyrib, C KAKOM CKOPOCTbIO
exaTb, YTO BE3TM M T.4., @ B TOM, YTOObl pacCTaBUTb OOPOXHbIE 3HAKW W HAMpPaBWUTb ABWXKEHME MO HY>KHOW
Jopore, cneautb 3a TeM, YToObl Ha 3ToW gopore Obin NopsAoK, YTobbl BCe cOoGnofanu npasuna OBMKEHUS,
nabbl He CTONKHYTbCS. B ocTanbHOM y4acTHWKM pelicoB CBOOOAHLI, OHM CaMy NPOKIaAbiBaloT CBOW MapLUpyTh,
caMu ONPeLEnsIoT UX LIeNN U KOHEYHbIE MYHKTHI.

MpuHUMN [03BOMEHMS - 3TO CTaBka Ha JoBepue U 4OOPOCOBECTHOCTb CaMMUX CYOBEKTOB OOLLECTBEHHbIX
OTHOLLUEHWI, HA T€ MEeXaHWU3Mbl U CTUMYIbl, KOTOPblE OMNpenensoT ux nosegeHne (MOTUBbLI, LENW, MHTEPECHI).
Ewe K.A. TenbBeuun 3ametun: "Ecnun cusnyecknini Mup NOAYMHEH 3aKOHY OBWXEHWUS, TO MUP OYXOBHbIA He
MeHee NMOA4YMHEH 3aKOHY MHTepeca. Ha 3emne MHTepec eCcTb BCECUIbHLIN BOMLWEDHNK, U3MEHSIIOLUIA Ha rnasax
BCEX CYLLECTB B4 Bcsikoro npeameta’. He meHee 0bpasHO Bbipas3wuscs OOUH M3 BbiAAKLMUXCA COBPEMEHHbIX
YYeHbIX-9KOHOMUCTOB, HoBeneBckuii naypeat B.B. JleoHTbeB: "OkoHOMMKA - 3TO LUXYHA, B Napyca KOTopon ayet
BETEP MHTEPECOB, a Pyrfb HAaXOAUTCH B pyKax rocyaapcraea”.

MpuHUMN "He 3anpeLleHHoe 3aKOHOM 403BOMEHO" C CaMOro Hayana He Bnucancs, Aa v He Mor BnNucaTbCsl B
COBETCKY0 afMMHUCTPATMBHO-KOMaHZAHYI CMCTEMY, NO3TOMY NMBO 3amanyumearcs, Mo NpsiMo oTBeprarncs Kak
Henpuemnembli ONs KeCTKO YNnpaBnsieMoro, "AWCUMINIIMHUPOBaAHHOIMO", a ToYHee, 3aperyriMpoBaHHOrO W
3aopraHn3oBaHHoro obuwectea. OH Oblnm HECOBMECTUM C CaMUM TOTaNUTApPHbIM MbIWMEHMEM, BCEOOLLUM
KOHTPONEeM rocygapcTBa Hag BCeW OOLLECTBEHHOW M NUYHOW KU3Hbo niogein. O6 3TOM npuHUUNE BCMOMHUMIN
NWLWb B pasrap nepecTpolku, Bo BTopon nonosuHe 80-x rr. Ha nepBbix nopax OH Bbi3Ban HebbiBanyo andgoputo,
ObIN C NMMKOBAHMEM NOAXBaYeH cpefcTBaMy mMaccoBon MHdopmaumun. ObLecTBeHHOe MHeHMe 6e30roBopoYvHO
noggepkano ero, yBMaeB B HEM BO3MOXHOCTb JarnbHENLLEro paclmpeHms cBoboabl MHAMBUAA, packpenoweHus
FNINYHOCTN.

Ho 3aTem HenomepHble CTpacTM M BOCTOPri Mo MOBOAY HOBOrO AeBu3a MOyTUXIW, CMeHunucb Gonee
TPE3BbIM K HEMY OTHOLLEHMEM, OCTPOW KPUTUKOW, MOCKOSMbKY OH Oblnl BOCMPUHAT onpeaeneHHbIMU cybbekTamm
Kak CBOEro pofa npurrnalleHme K BCEO03BOMIEHHOCTM - "Tenepb BCE MOXHO". BO MHOrMMx nioasx NpOCHYNocCb
xyauwee. Kak 6b1 BcnomHunu VisaHa KapamasoBa: bora HeT 1 Bce [03BOMNEHO.

#cHo, YTO NpMHUMN "He 3anpeLleHHOe 3aKOHOM [03BOSIEHO" B MOMHOM Mepe OCYLLECTBUM fLLb B 3perioM
rpaxkgaHckom obuiecTse, KakoBbiM Poccusi noka He aBnsieTcs. MoaTomy K BbIABUHYTOW naee Henb3st NOAXoauTb
Kak K "3agade gHa", Tpebyowen gpopcupoBaHHoM peanm3aumn. Ho HET OCHOBaHMIM M NSl €€ OryfibHOro Wnu
KOHBIOHKTYPHOIO OTpuLaHus, Mbo 3TO B OYepeqHOW pa3 CBMAETENbCTBOBANO Obl NUWb O HAalwem BEYHOM
Makcumanusme - nnbo Bce, MMbo HuYero.

V3gepkkM peanusaumn ykasaHHOro npuHUMna nposiBUMMCH MaBHbIM 06pasoM B NOMUTUMKO-MOpPanNbsHON U
XUTENCKO-ObITOBOM cdpepax. B XO3AMCTBEHHLIX X€, SKOHOMUYECKMX OTHOLUEHUSIX OH Tak M He yTBepauncs. A
WMEHHO 3TO BbINO BaxkHO. Ero B3sinn Ha BOOPY>XEHWE COBCEM He Te, Ha KOro OH npexae Bcero Obin paccuntaH.
MM, B 4acTHOCTW, HE MPEMUHYMN BOCNOMb30BaTbCA BCEBO3MOXHbIE KPUMUHASbHbIE 3NIEMEHTbI.

PbiHka ewe He 6bino. MNMosiBuNuChL NuUWb NepBble 3aKOHbl O KoonepaTtuBax, WHAUBMAYaNbHOW TPYAOBOW
OEeaTenbHOCTN, CEMENHOM Mnoapsge, a MPUMEHUTENBHO K NPeanpuaTvaM - O Xo3pacyeTe, CaMOOKYNnaemocTy,
camomHaHcMpoBaHnM, Oonbluen camocTosaTenbHOCTM U T.4. Bo Bcex aTux aktax u Obina 3anoxeHa vaesi
NpaBOBOro perynMpoBaHnsi, OCHOBAHHOIO Ha NPUHLMNE "403BONEHHOCTN".

Tak, B 3akoHe "O6 nHgmBmnayanbHOW TpyaoBon gesatensHocTh" oT 19 Hosibps 1986 r. nocne nepevncnenunst
B COOTBETCTBYIOLLIMX pasgenax AOBOMbHO pa3HOOOpasHbIX BWAOB TakoW OEATENbHOCTM YKasbiBarnocCb, YTO
"OonyckalTca U gpyrme Bugbl KyCTapHO-PEMECIEHHbIX MPOMbBICIIOB, €CNM 3aHATUE UMW He 3arnpeLleHo
3akoHogaTtenbctBoM Cows3a CCP u corwsHbix pecnybnuk". AHamormyHasd pacLimpuTenbHO-403BONMTENbHAs
dopmyna npuUMeHsiiacb M OTHOCUTENBbHO OKa3aHUSA pPasnuyHbIX ycnyr B cdepe ObIToBOro o6CnyxuBaHuA
HaceneHus.

WTtak, pa3 He Bo3bpaHseTcs - 3HauuT, gonyckaeTcsa. B pesynbtaTte yxe yepes rog 7 MIH. COBETCKMX
rpaxgaH crtanm koonepatopamu, ewe 1 MIH. 3aHANMCb WHAMBWAYaNbHOW TPYyAOBOW AeATenbHOCTbI. Bbino
fierann3oBaHo 4YacTHOE NPeAnpUHUMATENbCTBO. HO ele A0 3TOro MHOrMe KycTapu-OAMHOYKU BbILLIM Ha PbIHOK
SIBOYHBIM nopsigkoM. VHuumaTtuey yxe TpygHo 6bIno coepatb, 3arnylwmTb, NOBEPHYTh BCMATh.

Ho gBwXeHMe K pbIHKY, SKOHOMUYECKOW cBODOAE COMPOBOXAANOChb MACCOBLIMU 3110ynoTpedneHnsamu.
3bIbKMe 3akoHoAaTeNbHbIE Dapbepbl MOMannch, YCTaHOBIIEHHbIE NpaBuia v ycroBusi He cobnganmcb. Thicaun
KOOMepaTMBOB BO3HUKNM MPSAMO Ha MNPeanpuATUsX, Kak MNpaBuno, 3a CYeT WX CpeacTs, obopynoBaHus,
noMeLLeHniA, nepepacnpenenssi 3Ha4MTenbHy0 YacTb NpubbINKM B CBOK nonb3y. B opbuty Takon geatensHocTv
oKasanucb BTSHYTbIMW camu pykoBoguTenu. Vigess cBoGOOHOW 3KOHOMUMKWM SIBHO nepepacTtana B CBOGOAHbIN
KpUMUHan.

Motom npuvwnu "guMknum  pbiHOK", "4epHblh GusHec", "nepBoHa4varibHOE HakomnreHue KanuTtana',
npuesaTtusaums. lNMossunucb nepeble "HOBbIE pycckue", a 3aTeM onurapxu, CKONOTUBLLME 33 KOPOTKUMA CPOK "u3
BO34yxa" OFPOMHbIE COCTOSIHWSA. "TeHeBas 3KOHOMMKA" BbIlLia M3 TEHU U cTana cebs oTMmbiBaTb. OrpoMHble
Kanutanel yxogunu 3a pybex. locygapcTtBo Tepneno yobiTku, ocrabnsanock, Tepsno HUTK ynpaenenus. buna B
rmasa Haxpanuctasi BCELO03BONEHHOCTb, 6e3Haka3aHHOCTb, MOrOHSA 3a HaxusoW. Bce 31O B Kakon-TO mepe
npogormkaeTca M cenyac. Ho mkuHH Obin BbinyweH m3 OyTbikM, M 3arHatb ero obpaTHO Tenepb yxe
HEBO3MOXHO.

OAHMM 13 CyLLEeCTBEHHBIX U3bSHOB pacCMaTpMBAEMOro NpMHLUMNA 0Ka3anochb TO, YTO Y Hac Lernble nnacThbl
00LEeCTBEHHBLIX OTHOLUEHMI BOOOLLE HOPUONYECKN HE YPEryNMPOBaHbl, XOTs OOBEKTMBHO B 3TOM Hyxaatotcs. B
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3aKOHO4ATENbLCTBE UMEKTCA MHOrouYUcrieHHble npobenbl ("BakyyMbl”, "Huwn", "nyctotsl"). MNpaBga, HeMano wu
nepeHacbILEHHON pernamMeHTaumm, KoTopasa Takke NpUYMHSEeT Bpes, HO rMaBHOe - 3TO BCE e NpobenbHOCTb U
OTCTaBaHWe npasoTBopYecTBa. B ero "yepHole gbIpbl" yCTPEeMSOTCA, Kak NpaBuno, pasHoro pofa HyBOPULLIN.

MHorve 13 HMx pasboratenu He NOTOMY, YTO HapyLlanu 3akoHbl, @ MOTOMY, YTO 3aKOHOB NPOCTO He Obiso.
A Begb cybbekTaM BaXHO 3HaTb, YTO KOHKPETHO 3anpelieHo, uMbo BCce ocTanbHOe COrfmacHO MpUHLMMY
pa3pelueHo. "benble nNsATHa" B npaBe, OpUAMYEcKas HerpaMoTHOCTb M HEOCBEAOMITEHHOCTb OOonbLUMHCTBA
HaceneHuss ycyrybnawoT npobrnemy. OueHb 4acToO BO3HMKAOT CUTyauuu, Korga ngu  He  MoryT
COPUEHTUPOBATLCS, Kak BECTU cebsl, MOCKOINbKY HET HM NPSMOro 3anpeTa, H1 NPSMOro paspeLueHus. Mony4yaetcs
- MOXHO BCe, YTO He 3anpeLleHo 3aKOHOM, a 3aKOHa MPOCTO HET, OH eLle Ha 3TOT CriyyYait He NPUHAT.

B uenom xe paccmatpuBaeMasi akcMoMa, NpaBUIbHO NMOHATas!, HUYEro NMopoYHOro B cebe He CoOepPXuT,
OHa pasdyMHa, KOHCTPYKTUBHA, Npu3HaHa BCEMWU AEMOKpaTUYEeCKUMN CTpaHaMu, rae BOCNPUHUMAETCS Kak HevTo
ecTecTBeHHOe, He noanexaiwiee obcyxaeHuto. OHa BblpaxaeT nNpe3ymnuuio NPaBOMEPHOCTN MOBEeAEHUS
nHauBmaa.

MoaToMy pyraTb OaHHbIA NPUHLUMN KaK TakoBon abcypaHo, NogobHO TOMY Kak HauBHO MEHSITb Ha 3epkarno
unu, ckaxem, OpaHWTb OEMOKpaTWi, [MacHOCTb, MHOrOMapTUMHOCTb, MaprnaMmeHTapu3m, csobogy croBa,
pa3ferneHne Bnacten, opyrme MHCTUTYTbl TONbKO NMOTOMY, YTO Mbl HE Hay4YuUnMcb MMM Nonb3oBaTbes. MNpobnema
CoCTOsANa B TOM, YTO OCHOBHas Macca HaceneHusi He Gbina nNpuyveHa K CaMoCTOATENBHOCTY.

B HoBOM [MpaxxgaHCKOM KodeKce paccMaTpuBaeMblid NPUHLMM XOTA Y HE NOMy4un NpsiMoro U 04HO3Ha4YHOro
3akpenneHus ("oTAenbHOW CTPOKOW"), TeEM He MeHee OpraHM4Yecku BblTEKaeT U3 Hero kKak M3 akta PbIHOYHOro
xapaktepa (cT. cT. 1, 49, 209 n gp.). B yactHocTK, B CT. 49 ycTaHaBNUBAETCS, YTO KOMMEPYECKME OpraHm3aLmm
"MOryT MMeTb rpaXgaHCKMe npaBa U HECTU rpaxpaHckue o6s3aHHOCTW, HeobxoauMble Ansi OCYLLECTBIEHUS
nobbIX BMOOB OEATENMbHOCTW, He 3anpelueHHbIX 3akoHoM". MHas nosvuusi He cooTBeTcTBOBana Obl cyTu
YacTHonpeanpPUHUMATENBCKUX OTHOLLIEHWN.

AHanornyHble BO3MOXHOCTU OTKpbiBaeT deaepanbHbii 3akoH "O rocygapCTBEHHOW MOAAEPXKKE Manoro
npeanpuHumatensctea B Poccunckon ®egepaumn” ot 14 mioHa 1995 r. <*>, lNMNoctaHosneHue lNMpaBuTenscTea
P® "O pononHuTenbHbIX Mepax Mo CTUMYSIMPOBAHWUIO OENOBOM aKTMBHOCTU W MPUBNEYEHUIO MHBECTULMA B
3KOHOMUKY" OT 19 pekabps 1997 r., ApyrMe HOpPMaTUBHbIE MpaBOBble akTbl nocrnegHux net. Boobue,
npeanpuHUMaTenbCTBO AOMKHO HOCUTb He paspeLunTenbHbIi, a rnaBHbiM 0Bpa3om 3asBUTENbHbLIV XapakTep,
YTO MOSIHOCTBIO COOTBETCTBYET paccmaTpvBaeMoMy npuHumny. M6o dopmyna "aenctesyin Tonbko B npegenax
paspeLleHHOro" hakTMyeckn nperpaxaaeT nyTb MHULMATUBE, AENOBOW aKTUBHOCTU, TBOPYECKUM NMOUCKaM.

<*> C3 P®. 1995. N 25. Cr. 2343.

MprBeaeHHbIe NoNoXeHnss 6asnpyoTCa Ha KOHCTUTYLUMOHHOW HopMe (CT. 34 KoHcTutyumn P®), rnacsawen,
yTo "Kaxablh MMeeT MnpaBo Ha cBOOOOQHOE WCMOMb30BaHME CBOMX CMOCOOHOCTEM M uMMyllecTBa [Ansi
npeanpuHUMaTenbCKON N MHOM He 3anpeLLeHHON 3aKOHOM SKOHOMWYECKOM OesTenbHOCTU", a Takke CT. 45, B
KoTopoi npoBo3rnaiwaetcs: "Kaxgbid BnpaBe 3awuwiatb CBoM npaBa M cBobogbl Bcemu cnocobamu, HE
SAMPELWEHHBIMA BAKOHOM" (BblaeneHo Hamu. - H.M.).

CB0OoaHbIE 4O3BONEHUSA COPUEHTMPOBAHbLI HA JOBPOCOBECTHBIX M MO3UTUBHO HACTPOEHHBIX rpaXdaH, a He
Ha KPUMUWHanNbHbIE 3rIEMEHTLI. 3roynoTpebneHns ykasaHHbIM NPUHLMMIOM BO3MOXHbI, HO OHM BO3MOXHbI Be3ae,
N TONbKO Ha 3TOM OCHOBaHWUWM ero oTpuuaTb Henb3d. [pobnema 3aknovaeTcsi B TOM, 4TOObI CUCTEMATUYECKN U
HaCTOMYMBO MOBbLILATL NPABOCO3HAHNE M MPABOBYIO KYNbTYpy BCEX YNIEHOB 0O6LLECTBA.

MHTepecHoe HabnogeHne BbiCcKasan W3BECTHbIN amepukaHckuin nonutonor [. Canmc. oopsa 06
YCIOBMSX 1 BO3MOXHOCTSX MHBECTULIMIA B Pa3fnMYHbIX CTPaHax, OH 3a4arcs BOMPOCOM: MOYeMy OECSATKN KPYMHbIX
npegnpusatun CLUA yctpemunucek B kommyHuctnyeckni Kutan? N oteetun: "B Kutae n Poccum B Lenom cxoxue
3KOHOMMYECKNE OrpaHMYEHNst AEATENbHOCTU MHOCTPaHUEB. Ho ecTb ogHa npuHUMnuanbHasa pasHuua. B Kntae
BCE, YTO HEe 3anpeLleHo, paspeLleHo”.

OO6beKkTMBHOE NMPOTUBOPEYME 3aKMOYaeTCss B TOM, YTO, C OQHOW CTOPOHbI, paccmartpuBaemas dopmyna
nopoxxgaeT HeraTMBHblE MOCMEACTBUS, BbI3blBAeT PE3Kyl KPUTWKY M HenpusaTue 6GonbluMHCTBa nogen, a ¢
apyron - 6e3 Hee HEBO3MOXEH HOPMaribHbIN, LIMBUMM30BaHHbIN PbIHOK, CBOOOAA 9KOHOMUYECKON AeATENBHOCTY,
KOHKYpEHUUS, wHMuuaTtmMBa, npegnpuHMMaTtensctBo. Kak ObiTb? CoOOTBETCTBYET N 3TOT MPUHLMN TOMY
MarncTpanbHOMy MNyTW, Ha KOTopbin BCcTynuna Poccusi? He Obino ny nsHavanbHOW "pOKOBOW OLIMOKOW" ero
BBegeHne? Bo3amoxeH nu oTka3 oT Hero? lNpeacrtaBnseTcd, YTO €Cnv Halla CTpaHa BO3HaMepuracb CTpOuTb
PbIHOYHbIE OTHOLLEHUS, rPaX4aHCKoe OBLLECTBO, NPABOBOE rOCYAapCTBO, TO MOMHbIA OTXOA OT 3TOro NpuHLMNA
HEBO3MOXEH, MOO ANs pblHKA HyXHa OMpeferieHHas couuanbHasd cpefa, rMaBHbIM KOMMOHEHTOM KOTOPOW
ABMNSAETCA 9koHOMMUYeckasa cesoboaa.

OTOT npuHUMN - HeoGXOAMMOE YCMOBUE MOMb30BaHWS JIMYHOCTBIO MPUHAANEXALUMN e OCHOBHbLIMU
npaBsamu. Bo Bceoblien peknapauum npaB 4denoseka, npuHaton OOH B 1948 r., roBoputcs, 4TO Npu
OCYLLIECTBINEHMM CBOMX NpaB M CcBOOOA KaXAbli YErOBEK MOXET MOABEpPraTbCsl TOMbKO TaKMM OrpaHUYEHUsIM,
KOTOpbl€ YCTAHOBIIEHbI 3aKOHOM MCKITHUUTENBHO B LIENsxX obecnevyeHnst 4OMKHOIo NPU3HaHUSA 1 yBaXKEHWs NMpaB
OPYrX N yOOBMNETBOPEHUsI CcnpaBeanimBbiXx TpeboBaHUn Mopanu, 06LeCTBEHHOro nopsigka u 6narococTosHNs B
JemoKpaTnyeckom obuiecTse (4. 2 CT. 29) <*>,

<*> Poccuiickas raseta. 1998. 10 gekabps.

B ocrtanbHomM 4enoBek cBobodeH, M 3TO OOHO M3 00A3aTENbHbIX yCﬂOBI/IIZ rpaxnaHcKoro obuecTBa,
npaBoBOro rocygapcrsea, MHOF0yKJ'Iaﬂ,HOIZ KOHKypeHTHOIZ OKOHOMUKN, CTPOUTESIbCTBO KOTOPbLIX HA4YaTO B Poccun.
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3agaya cocToMT B TOM, YTOObI MakCcMManbHO pa3BA3aTb UHULMATUBY CYOBbEKTOB PbIHOYHLIX OTHOLUEHWMIA U B TO
)Xe BPeMsI HanpaBUTb X AeATeNbHOCTb B HAAEXHOEe NPaBOBOE PyCro.

Poccust nepexxmBaeT CMOXHbIA NepexonHbii NEPUOA U el NPUXOAUTCA peLlaTb HEMPOCTYH CouManbHY
OUNEMMY: 4YTO MPEANnOYTUTENbHEE - XXECTKMM KOHTPOIlb, 3anpeTbl M OrpaHUYeHus Unu paneko maywasi u
HeynpaBnsieMasl pa3peLleHHOCTb, "cBoOogHOe nNnaBanue”. MepBylo KPaHOCTbL Mbl YXKe UCTbITann, NoCneacTBust
M3BeCTHbl. Tenepb BaXHO He BracTb BO BTOpyl. OTKpbITb BCE LWMO3bl - 3HAYUT MOABEPrHYTLCA
HernpeackasyeMoOMy PUCKY, KOTOpbIA yxXe [aeT o cebe 3HaTb; 3akpbiTb MX - CHOBA MOPOAUTL 3aCTOWMHLIE
WNHEPLNOHHbIE NPOLIECCHI.

CyuwiecTByeT yrposa kak CTMXWM, CaMOTeka, Bbixoga 3a npedenbl pa3yMHOW [OCTAaTOYMHOCTM, TaK W
BO3BpaTa K COCTOSIHMIO Oe3blHMumatMBHOM anatum u 6espasnuums. KpaliHoOCTM [OMKHbI B KaKOW-TO TOYKe
CcX0guTbCH, B3aMmopencTBoBaTb. [1peacTouT TpyaHbIA MOUCK "30M0TOW cepeauHbl”, KOTOpYH M MblTaeTcs
YCTaHOBUTb HOBOE rpaKgaHCKOe 3aKOHOA4aTenbCTBO. [lanblue CBOE CIOBO CKaXKeT npakTuka. [MnaBHoe - He
co3gaBaTb cuTyaumm "Oera B Melwkax": 6exartb paspeluaeTcsl, Ho 6exaTtb TpygHO. PbIHOYHbIE CTUMYIbI JOMKHbI
paboTaTb.

Mpu3HaHue npuHUMNa "He 3anpelleHHOe 3aKOHOM [J03BOJIEHO" 3aKOHOMEPHO U Heu3beXXHO, KOIb CKOpO
Poccus B3sina kypc Ha nepexod K pblHKYy, npegnonaralweMy YacTHoe npeanpuHUMAaTENbCTBO, NUYHYIO
WHULMATMBY, NPEANPUMMYMBOCTb, CBODOAHYIO AEeATENbHOCTb MHOMBUAOB-COOCTBEHHMKOB. Bonee Toro, ot4yactu
OH YK€ UCMorb3yeTcsl B HOBOM CEKTOpPE SKOHOMUKWU - MENKOM M cpegHem GusHece, KOMMepLMKU, NHBECTULIMSX,
6aHkoBckoM aene. B cTpaHe ceyac cBbiwe 20 MNH. MHAMBMAYanNbHbIX NpeanpuHMmaTtenem.

B TO Xe Bpemsi MepeHOC YKa3aHHOro MpUHUMNA Ha POCCUMICKME YCIOBUSI HE MOXET OblTb 4MCTO
MexaHu4yecknm, 6e3 yyeTa cneumgmkn oTeHECTBEHHONO MEHTaNMUTeTa, HauuoHarnbHbIX Tpaguumnini. OcobeHHo 3To
KacaeTcsl OOLeCTBEHHO-MONMUTUYECKOA U MopanbHOM cdep, MEXITUYHOCTHBLIX, YENTOBEYECKUX OTHOLLEHWN,
)KM3HEHHOrO yKnaaa.

B Poccun mnsgaBHa nepBOCTEMEHHYD poOfib B HAPOAHOW KM3HW Urpann He CTONbKO 3aKOHbl, CKOMbKO
HPaBCTBEHHbIE, OYXOBHbIE, PEMIMO3HbIE U MHble LIEHHOCTU W PerynsaTopbl, TakMe, Kak COBeCTb, YeCTb, A0S,
nopsigoYHOCTb, MPaXkaaHCKoe YyBCTBO, OKa3blBaBLUME W OKasbiBatoLLe MOLLHOEe onpeaenstollee BO3AENCTBME Ha
noseaeHve nogen. Bce 310 cocTtaBnsieT TO, UTO HEPEOKO Ha3biBaKOT "pycckor AyLllon”, B KOTOPYK He Bcerga
MOTyT BNucaTtbCs 3anafjHble MOAenu 1 3TanoHbl 6bITUA, HaNpuMep "aMmepukaHckas medra”.

CeBoboaHbIN  yenoBek B cBobogHOM obLiecTBe BnpaBe npeanpuHMMaTtb nobble OencTBusi, He
npoTuBopeYaLLme 3akoHy u mopanu. PopMUpPYIOLMECS PbIHOYHbIE OTHOLUEHUS OOBEKTMBHO TpebykoT CMeHbl
CTapoun MCUXONOMMN - MCUXONOMMN CKOBAHHOCTW, HEPEeLUMTENbHOCTU, BbDKMOAHUSA, KOCHOCTW, CTpaxa, PYTWUHbI.
PyratenbctBa 1M NpoOKNATMS MO NOBOAY HOBOMO MPUHUMNA ManonpoayKTMBHbI U HUKAKOW MOMb3bl B KOHEYHOM
cYyeTe He MPUHECYT, KaK U HArMIM3M MO OTHOLLEHMIO K AeMOKpaTum BooobLLe.

BxoxaeHne B pblHOYHbIE OTHOLLUEHMSI - HE SKOHOMMYECKMM "ONMUKpUr', a CroXHblA, ANUTENbHLIN U BO
MHOrom 60one3HeHHbIN npouecc. PbIHOK Bonen-HeBonen 3actaBnseT CyOobeKkToB NPosBAATL MHULMATUBY, UCKaTb
NPUNOXeHNe CBOWM CMOCOBOHOCTAM, CTapaHusiM, HaKIOHHOCTSM, U MPaBO He TOMbKO He AOMKHO MelwaTb, HO
BCAYECKM coaencTBoBaTb 3ToMy. [paxgaHckoe o6LecTBO, MpaBOBOE [OCYAapCTBO HECOBMECTUMbI C
OVPEKTMBHO-pacnpenenmTeribHoM 3KOHOMMUKOW, KOMaHOHO-OtpokpaTnyecknm npasrieHnemM. COOTBETCTBEHHO U
NpaBoOBOE PeryrimpoBaHMe OOSMKHO MEHATb CBOM XapaKTep, CBOM Lenu, 3agadn, QyHKUuKn - 6biTb 6onee rmbkmm,
nnbepanbHbIM.

Mpu3biB "He 3anpeLleHHoe J03BOMEHO" MPU ero BblABMXEHUN BbiN1 paccynTaH Ha nNpeogorieHMe cuHapoma
"nepxaTb M He nywartb", pasBepTbiBaHWE aKTMBHOCTW, OENOBUTOCTM, Ha BbIXO4 M3 MHOrOSIETHEro 3acTos
coumanbHON 3SHeprun, 34opoBoe 4decTontodbue, cTmmynbl, MHTepecbl. OH 6bin MpoBO3rnalleH B NPOTUBOBEC
HerrnacHoMy MpaBuiy: MOXHO TOSIbKO TO, YTO MPSIMO paspeLUeHO; WM 3anpeLleHo BCe, YTO He paspeLueHo.
BaxHo ObIO nepenomMuTb 3anpeTuTernbHblE M NMEepPecTpaxoBOYHble TeHAeHumn. Begb 3a MHorve rogbl moam
MPVBBIKIN XNUTb MO KOMaH4aM CBEPXY UIN MO MHCTPYKUMSAM, pacnmcbiBaBLLMM Bce "oT cux go cmx". TpeboBanoch
pa3byanTb 37O "COHHOE LLapCcTBO", M36aBUTBLCA OT CoLManbHON NeTapruu.

Vpeonoro-napTunHoe, TOTanuTapHoOe MpaBfneHve, ONUTENbHOE BpPEeMst FOCMNOACTBOBAaBLUEE B Hallew
CTpaHe N OCHOBOW KOTOPOro Obifo HE TOMbKO €AMHOMbICIINE, HO U eQuHOodenCcTBMNe, chopMmpoBano y nogen
TakMe KOMMIEKCbl U CTEPEOTUNbI, Kak CTpax, B0A3Hb OTBETCTBEHHOCTW, MAacCMBHOCTb, anatus, KOH(OpPMMU3M,
YrO4HMYECTBO, O€30yMHOE NCMONMHUTENBLCTBO, YMHOoNounTaHue. CpabatbiBan pednekc "kak Obl 4ero He BbILOo".

Bce aT10 rmyboko yKopeHunock B 06LLLECTBEHHOM CO3HaHUN 1 AN MHOMMX CTaro XXM3HEHHOW dunocodmen.

OHa, B 4aCTHOCTU, NPOSABIIANACL B PACXOXMX CEHTEHUMsIX Tuna: "Mosi XxaTa c kpat", "MeHs1 3To He kacaeTcsa", "q
YyeroBek ManeHbkuin", "HayanbCTBY BUAHee", "MHNLMaTMBa Hakasyema", "He BbICOBbIBanCH", "3Han CBOW LLIECTOK",
"He Oepu Ha cebsi nuwHero". MNpuyem nNogobHasd MCMxonorusa oTpaxana HacTPOeHUs! Kak "KynbTMKOB", Tak U
"BMHTMKOB", "ynpaBnswowmx” n "ynpaensembix". Cpegu nocrnegHux AOMMHMpOBana no3vums: "He BO3HMKan",
"cuan 1 xam, 3a Hac AymMalroT BoXan".

CraHpapTM3npoBaHHOE, OAHOMEPHOE NOBEAEHNE YKOPEHSNOCh rogaMn U ECATUNETUAMU - NOCTynam He
Tak, KaK nyylle, pasymHee, LiernecoobpasHee, nonesHee, a kak BENUT MHCTPYKUMSA UM HadanbcTBo. LieHnnnch
nocnywaHue, 6e3ponoTHOCTb, @ HE UHMLMATMBA U NPeanpuMMYnBOCTb. B nepapxmyeckux oTHOLIEHUSIX, Aa U B
MOBCEOHEBHOW XN3HU KyNbTMBMPOBAracb MbICb, COrMACHO KOTOPOW BaXHO "He ObITb, a CribiTb" unn "He ObITb, a
kasatbcsa". Bce nogroHanock nog obLwmn paHxup, yCpeaHanocs.

LleHunucb 6e3gymMmHOe UCMONMHUMTENBCTBO, pasfnnyHble NPOsIBIEHUs "ycepaust He no pasymy", peBHOCTHOE
WCMNOMHEHNE KOMaH[ CBEPXY, AaXe eCnu 3TU KoMaHAbl HenpaBomepHbI. [NpruaepXxuBanuck Npasuna: roBopu, YTo
HaJo, UMM MOMYK, He paccyxaaKn, a UCNONHARN; ocTarnbHOe - He TBOero yma Aeno. Hacaxganack ctanuMHucTckas
ncuxonorus "BMHTUKOB" 1 "KONECKKOB", KOTOpbIE JOIMKHbI NULLb BOBPEMS cpabaTtkiBaTb, KpYyTUTLCS, HO He Bornee
TOro.

64



"Teopusi rocynapcTtsa u npasa: y4ebHuk" (H.W. Martysos, A.B. Manbko) (FKOpuctb, 2004)

MoHATHO, YTO MpWHUMN "He 3anpelleHHoe [03BOoMNeHO" ahdEKTMBEH, KaK YyXe roBOpurocCh, Mullb Mpu
HanuUuMM TBEPAOro HPaBCTBEHHOro dyHAAMeHTa, YCTOMYMBBLIX TpaguLUMiA 3aKOHOMOCNYLUAaHUA, KyrnbTypsbl,
BHYTPEHHEN rOTOBHOCTU K caMoorpaHmMyeHunto. Beero aToro y Hac siBHO He xBaTaeT. Tem Gonee 4to mexay "ga" m
"HeT", "MOXHO" N "Henb3a" eCTb MHOro OTTEHKOB. [paHuubl 3TU, Kak NpaBuro, HeYeTKW, YCIOBHbI, pPa3MblTbl.
MosTtomMy ykasaHHyto cpopMyny, Ha Haw B3rnsg, cnegoano Obl (MPUMEHWUTENBHO K HALIUM  YCIOBWSIM)
OOMOMHUTL: "paspeLleHo BCe, YTO He 3anpeLleHo 3akoHOM W He mnopuuaeTcs mopanbio”, nabbl He co3gaBaTb
cuUTyaumm, Korga Bce MOXHO, BKMOYas TO, Yero Hemb3as.

B TO Xe BpeMsi 0GBHEKTUBHOCTU pagu CriedyeT 3aMeTUTb, YTO CCbIIKM Ha HU3KYI0 Moparb, UCMOPYEHHbIE
HpaBbl, ObITOBYIO pacnyLEeHHOCTb - He4OCTaTOMHOE OCHOBaHME AONs OTkasa OT MpaBura "MOXHO, ecrnvn He
3anpewyeHo”. Bo MHorux cTtpaHax 3anaga C mMopanbio ToXe Aeno 0OCTOUT HEBaKHO, U "y HUX" CylecTBylOT
MPEeCTYNHOCTb, HApPYLUEHMS NpaB YenoBeka, 3roynotpebnerHmns ceobogor, HopMamu OBLLEXNTUSE U T.M., OQHAKO
yKa3aHHbIA MPUHUUN TaMm OENCTBYET U NPUHOCUT CBOM Nnoabl. HO AencTByeT npexae Bcero B 3KOHOMUYECKON,
npeanpuHUMaTenbCKON, PbIHOYHON cpefe. Tam O HeM He CNopsT, @ MPOCTO PYKOBOACTBYIOTCA UM, HE Bedasi, UTo
Takoe, ckaxeM, "Meno4dHasi oneka", "BOXaeHne Ha nosogke", BMeLlaTeNnbCTBO BNAacTM B YacTHbIE Aena rpaxaaH.

KoHeuHo, B Knaccu4eckux gemMoKpaTusix NogoOHbIN cnocob coumanbHOro B3aMMOLENCTBUS He Obin, Kak y
Hac, B OOMH MpeKkpacHbl OeHb BBedeH "CBepxy", a CKnagbiBancs Ha MNpPOTSHKEHMU CTONeTun no mMepe
opMnpoBaHUS CBODOAHLIX PbIHOYHbLIX OTHOLUEHWIA, OpraHMYecku BMMeTasicb B OpyrMe nNporpeccuBHbIe
nHCTUTYTbl. Co3gaBanacb COOTBETCTBYOLW A MHpacTpykTypa. OObIMHO 4EeTKO ouvepuMBanncb Nuwb obuime
rpaHuLbl MpPaBOBOr0O M HEMPaBOBOro, yCTaHaBMMBANUCb OCHOBOMOMaralowme OpUeHTUMpbl U TpeboBaHus,
obsizaTenbHble Ans Bcex rpaxgaH, MHbIMKU CroBamu - "paMoydHble ycrnoBust”.

B octanbHOM e gaBancs LWMPOKUA NPOCTOP ANS CaMOCTOATENbHbIX MOCTYMKOB U pPeLleHnin MHOMBUOOB-
COBGCTBEHHUKOB, CYOBLEKTOB pblHKA, KOTOpble MOIMM B paMKax YyKasaHHbIX pasyMHbIX U Heobxoaumbix
OrpaHNYeHnn AencTBoBaTb NO CBOEMY YCMOTPEHMto. [pn 3TOM cam NpuHUMN Takon cBobogbl HE NMEN N He Mor
UMETb HMYero obuiero co BCEOO3BOMEHHOCTbIO, WIHOPUPOBAHMEM OOLLEMPUHATBIX HOPM  MOBEOEHUS.
CamocToATeENbHOCTL, NPEANPUMMUYMBOCTD U ANCUUNIINHA BNOSIHE COBMECTUMBI.

AmepukaHckue topucTtbl B. Jlangkeuct n P. PoseHdenba, BbicTynas ewe B 1989 r. B Hawemn npecce,
HaCTOMYMBO nogYepkMBann, 4YTO "rnaBHbIN NPUHUMN 3akoHogaTenbcTtBa CLUA - paspelueHo Bce, 4TO He
3anpeLleHo 3akoHoM. C 3TOM TOYKM 3pEHUss y Hac MpaBO OEeNCTBUTENBbHO CRYXWUT MHTepecam CBOOOLHOro
npeanpuHMMaTensCcTBa, gaeT busHecMeHam NPocTop Ans AenoBbIX NpegnpusaTuin” <*>.

<*> W3Bectua. 1989. 13 anpens.

Mbl ¢ TPpyooM OCO3HaeM 3Ty UCTWHY, TOMbKO Tenepb NOCTENEeHHO HauyMHaeM 3aknagbliBaTb ee B HoBelilee
3aKoHOAATeNbCTBO, B YAaCTHOCTU rpaxaaHckoe. Ho B LenoM OHO HOCUT noka 4Tto "wnarbayMHbIn" xapaktep.
Mexay Tem B OCHOBE MpaBOBOrO pErynupoBaHMs B Nepuod nepexoda K PblHKY [AOMKHbI NexaTb He
UMnepaTUBHO-OrpPaHNYNTENbHbIE  MeTodbl, a [faBHblIM 00pa3oM  yBeoOMMUTErNbHble, OMCMNO3UTUBHLIE,
[ossonuTenbHble. XXenaTtenbHo co3fgaTtb PeXuMm Hambornbluero 6raronpusiTcTBOBaHMA 4S9 YecTHoro GusHeca.

He 3psa roeopaT: "Ecnun Henb3s 3anpeTnTb, Nydlle paspeLumTs”.
§ 7. MNoHATME u CYyLHOCTbL NPaBOBOro rocyaapcrsBa

O6LLEeCTBEHHbIM CO3HaHMEM MPaBOBOE roCy4apCTBO BOCNPUHMMAETCA Kak Takol TUM rocygapcTea, BnacTb
KOTOPOro OCHOBaHa Ha npase, UM OrpaHU4MBaeTCs M Yepes3 Hero peanusyetcs. Ho Takoe npegcraeneHne, XoTs
W BepHOe MO CyTW, HEOOCTAaTOMHO ANs adeKBaTHOrO MOHMMAaHWS (EeHOMEeHa npaBOBOrO rOCyAapcCTBa,
npeacTaBnsoLero cobon CrnoXHy, MHOTOaKTOPHY0 CUCTEMY.

B ngee npaBoBoro rocygapctea MOXHO BblAENUTb ABa MMaBHbIX acrnekTa:

1) ceoboay YenoBseka, Hambonee nonHoe obecneyeHne ero Npas;

2) orpaHuyeHne NpaBoOM rocyAapCTBEHHOW BacTu.

B dunocogckom cmbicne ceBoboga MOXET ObITb onpedenieHa Kak cnocoOHOCTb YerioBeka AencTBoBaTb B
COOTBETCTBMM CO CBOMMW MHTEpecaMu, ONupasicb Ha No3HaHne o6bekTUBHOM HeobxoammocTu. B npaBoBom
rocygapcTBe B OTHOLLUEHUWM 4YerioBEKa CO3[4alTCA YCMNOBUA ONS ero topugudeckon cBobogbl, peanuayeTcs
MEXaHU3M MpPaBOBOr0 CTUMYIMPOBAHWS, B OCHOBE KOTOPOro JIEXUT MpUHUMN "He 3anpeLjeHHOe 3aKOHOM
[03BONneHo".

YenoBek Kak aBTOHOMHbI CyOBbeKT cBoOOAEH pacnopsKaTbCa CBOMMY CMOCOBHOCTAMM, COGCTBEHHOCTLIO,
umyLiectsoM. [NpaBo Xe, ABNSASACL POpMON U Mepon cBOOOAbI, AOMKHO MakCUManbHO Pas3fABUHYTb rpaHuubI
OrPaHMYEHUN FIMYHOCTM MpEeXae BCEro B 3KOHOMUKE, cepe BHEOPEHMS Hay4YHO-TEXHWYECKOro nporpecca B
npomnssoacTso M T.n. [lymaetcs, He crnydaHO cerogHa B Poccuu NpuHAT uenbii nNakeT MNpUOpUTETHBLIX
3KOHOMMYECKUX 3aKOHOB, MOCBSILLEHHbIX COOCTBEHHOCTM, 3eMrle, HaroroBoM cuUCTeMe, MpuBaTM3aumm
rocy0apCTBEHHbIX NPEAnpUSATUA N T.4., KOTopble hrKcupytoT MHoroobpasne opm cobCTBEHHOCTM, OTKPbIBAOT
NpOCTOP ANS MHULMATUBLI NI0AEN, Aal0T BO3MOXHOCTb MOYYBCTBOBATL CE0S XO3AUHOM XKU3HMW.

Hanbonee kpynHble W 3HauYumble OMOKM MpaBa-CTUMyna B OTHOWEHMUM §MYHOCTU (cBOGOAa,
CODOCTBEHHOCTb, PaBEHCTBO M T.4.) BonfowakwTca B ¢opmMyne "mpaBa 4ernoBeka", KOTOpble SBNANTCA
dyHOaMEHTanNbHbIMM B TOM MfiaHe, 4TO Mpu3BaHbl obecrneyvvBaTb MNEPBUYHbIE MPEONOCLINTKU LOCTOMHOIO
CYLLIECTBOBAHMS U fieXXaT B OCHOBE KOHKPETHBIX MHOroo0pasHbIX CyObeKTUBHbBIX MpaB JIMYHOCTW.

lMpaBa yen