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MpuHATbIE COKpaLLEHUs

1. HopMaTuBHbBIE IPaBOBbIE aKThI

Koncrurynuss P® — Koucturynus Poccuiickoit Mexepaiuu, npuHsTa
BCEHAPOAHBIM rosiocoBanuem 12 nexabpst 1993 r. (¢ yueToM TOTpaBOK, BHE-
cennbrx 3akonamu PO o nmonpaskax k Koucruryiuu Poccuiickoii Depepanun
ot 30.12.2008 Ne 6-DK3 u Ne 7-DK3, ot 05.02.2014 Ne 2-DK3, ot 21.07.2014
Ne 11-DK3)

ATIK P® — ApbuTtpaskHblii IIpolieccyasibHblil kogeke Poccuiickoin Menepa-
i ot 24.07.2002 Ne 95-D3

I'K P® — I'paxknanckuii kogekce Poccuiickoit Memepaiuu: 4acTh mepBasi
or 30.11.1994 Ne 51-D3; yactp Bropas ot 26.01.1996 Ne 14-D3; yacth TpeThs
oT 26.11.2001 Ne 146-D3; yactb yeTBepTas ot 18.12.2006 Ne 230-D3

I'MK P® — I'pakpanckuil mpoieccyanbHbiil Kojgeke Poccutickoit Menepa-
wmu ot 14.11.2002 Ne 138-D3

I'MK PCDOCP 1923 r. — I'paxxpanckuii npoieccyasibhbiii kogeke PCDOCP
ot 10.07.1923

I'TIK PCOCP 1964 r. — I'paxxzpanckuii npoueccyaabhbiii kogekc PCDCP,
yrBepskaernubii BepxoBubim CoBerom PCOCP 11.06.1964

HK P® — Haiorosbiit kogekce Poccuiickoit Depepaiiun: 4actb mepBast
or 31.07.1998 Ne 146-D3; yactp Bropas ot 05.08.2000 Ne 117-D3

CK P® — Cewmeiinslit kogekc Poccuiickoit @epepariuu ot 29.12.1995
Ne 223-D3

TK P® — Tpynosoii kogekc Poccuiickoit Mepepanuu or 30.12.2001
Ne 197-D3

2. Ilpoune cokpameHus

a03. — abzaIl

BAC P® — Boiciumii Apourpaktsiii Cya Poccuniickoit Menepanun
BC P® — Bepxosusiit Cyx Poccuiickoit Menepaiiinu

ra. — riaBa (-bl)

I'TIII — rpaxkmaHCcKOe MpoIlecCyaJbHOE TPABO

I'TIO — rpaxkmanckue mpolleccyaabHble OTHOIIEHMUS

ECIIY — Esponetickuii Cyz 110 paBaM 4esioBeka

KC P® — Koncrurynuonnsiii Cyn Poccuiickoit Denepaiiun
OpraH 3arca — Opra 3aliCcH aKTOB TPAKIAHCKOTO COCTOSHUS
M. — MYHKT (-bI)

MOAMN. — TIOAITYHKT (-BI)

mozipa3a. — moapasaen (-b)
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pasza. — pasjesn (-bi)

PCOCP — Poccuiickast CoBerckasi DeneparuBnas ConmaancTudeckas
Pecmy6mika

P® — Poccuiickas Dexpeparius

CM. — CMOTPH

CCCP — Coio3 Coserckux Conuanuctuuecknx Peciry6mk

CT. — cTaThs (-1)

Y. — 9acTh (-1)



Mpeaucnosue

YBaskaeMblil YUTATEJID!

Ecau ThI pacKpbll M JIMCTaellb 3Ty KHUTY, 3HAYUT Thl U30pas ais cebs
HEIIPOCTYIO, HO 0UYe€Hb UHTEPECHYIO U HYKHYTO Mpodeccuio — mpodeccrio opu-
cta. IOpuct — 310 TIpeKe BCETO TOT, KTO MOKET TIOMOYb APYTOMY JIUITY B CITY-
yae HapyIIeHUsT WK OCIIAPUBAHUSI €r0 MPaB JIO0 HEIPABOMEPHOTO HAJOKEHUST
Ha Hero obsi3aHHOCTel. VIMEHHO 3aIuInaTh HapylieHHble 1 (MJIK) ocliapruBae-
MbI€ TIpaBa B cy/ie 0011ell OPUCAUKIINKA TPAMOTHO U 3(DHEKTUBHO MOMOKET Tebe
Haln yueOHUK, KOTOpbIii nsgaercst ¢ 2002 r.

Hucio nesn, paccMaTpuBaeMbIX B CyZlaX, K COXKAJEHUIO, BO3PACTAET C KaXK-
IIbIM ToZIoM. Bce ciiokHee cTaHOBSTCS MaTepHUaTbHbIE TTPABOOTHOIIEHHUS, YTO
JleJIaeT UX 3allUTy BEChbMA CJIOKHON U AJUTEIbHOI Ipoleaypoil. UToObI 3aHATH
B OyzyleM JI0CTOMHOE MECTO B IOPUANYECKON podeccuoHanbHOl cpese, Tebe
HEOOX0AMMO OYeHb BHUMATEIbHO M3Y4YUTh BCE TEMbI Kypca U YIeJUTh 0coboe
BHUMaHUE ero 6a30BbIM IOHATHAM M KaTerOpUsAM, TaKUM Kak: IPaskIaHCKUe
mporieccyaabHble OTHONIEHUS W TMIPUHIIAIIBI; CTOPOHBI TPAaXKIaHCKOTO TIPOIlecca,
JTIOKa3bIBaHUE; MCK; alleJIJIAITNOHHOE TIPOMU3BOICTBO.

Y1066 y T€OS CHOKUIOCH TIOJTHOE U IEJOCTHOE MPeACTaBIeHUuEe O COBpe-
MEHHOM TPaKIAaHCKOM CYZOTTPOU3BOJICTBE B Poccuu, Mbl TOCTapaInuch B KasK-
JI0H TJ1aBe, KPOME OCHOBHOIO ¥ HEOOXOAUMOrO JJIs 3HAHUS MaTepuaJia, CAeJaTh
TeMaTUYeCKUe BCTABKU 110 UCTOPUM PA3BUTHUS BAKHEUITUX UWHCTUTYTOB TPaK-
JIAHCKOTO TIPOIlecca B Halllell cTpaHe, a TakyKe IIPUBECTH TOYKH 3PEHUST N3BECT-
HBbIX YYEHBIX MO JMCKYCCHOHHBIM BOTIPOCAM U TIOKa3aTh TO, KAK HOPMATUBHO
PEryIUPYIOTCS 9TH MPOIECCYaIbHbIe MHCTUTYTHI 32 PYOEIKOM.

Yuras Ham y4eOHUK, ThI MOKEIIb caM aKTUBHO y4aCcTBOBATh B 00CyxKe-
HUM HanboJjiee JUCKYCCUOHHBIX TEOPETHYECKUX BOIIPOCOB U BHIPaGOTKE Bep-
HBIX IyTeil pelieHuss pasHoOOPas3HbIX MPaKTHYECKUX 3aad. VIMEHHO 3TOi
[eJIU CJIysKaT BONPOCHI U 3aJaHus IJIsi CAMOKOHTPOJIS B KOHIlE TJIaB yuel-
HUKa, 9TO /leJTaeT €eT0 OJHOBPEMEHHO W MPAKTUKYMOM TIO TIPEICTAaBIEHHOU
JTUCIUTLIAHE.

ITomor tebe pazobpaThcsi BO BCEX XUTPOCIUIETECHUSIX W TIPEMYAPOCTIAX
3alIUTHI IIPaBa B CyJle 3aMeYaTesbHbIM aBTOPCKUIN KOJIEKTUB, COCTOSIINHN KaK
U3 YYEHBIX-TEOPETUKOB, TaK ¥ IOPUCTOB-TIPAKTUKOB, MPEACTABJISAIONINX OO0
OJTHY U3 CTApEHIINX ¥ aBTOPUTETHEHIINX HAYUHBIX MIKOJ TPAXKIAAHCKOTO MPO-
1eccyaysbHoro mpaBa u3 CapaToOBCKOH roCy/apCTBEHHOM I0PUANYECKON aKaje-
MU,

Mbl HageeMcs, 9TO Hall y4eOHUK-TIPAKTUKYM CTaHET MePBBIM M HA0JIrO
JIIOOMMBIM MCTOYHUKOM 3HAHUIA 110 TEOPUU U TIPAKTUKE TIPUMEHEHUsT TPask/IaH-
CKOTO TIPOTIECCYATBHOTO 3aKOHOIaTeTbCTBA.
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B pesysbrare usydenus kypca «I'paxkmaHckuii mpoiecce» CTyIEHT JOJIKEH:

3namo

* [IPUHIUIIBI, HA KOTOPBIX OCHOBBIBAETCS TPAXK/IAHCKOE MPOIECCYaTbHOE
3aKOHO/IaTEJIbCTBO;

* TIPEeIMET, eJH U 33/Ia4 TPAKIAHCKOTO CYA0MPON3BOJICTBA;

* 0cOOEHHOCTH CyAeOHOI (hOPMBI 3AIUTHI HAPYIIEHHOTO ¥ (MJIN) OCHApH-
BaeMOTO TIPaBa;

* npodeccroHabHbIe TPEOOBAHUS K IOPUCTY, IPEACTABJISIONEMY HHTEPECh
CBOETO JIOBEPUTEJIS B cy/Ie 00IIeil I0pUCANKIINY;

ymemo

* pa3aUYaTh BUMBI TPAKIAHCKOTO CyIOMPOU3BOJICTBA;

» opuenTtupoBarses B ctpykrype [TIK PO;

* TPUMEHSATb TEOPETUIECKUE 3HAHUS B CyJie 001Iell IOPUCIUKIINY;

* JlaBaTh Pa3bsICHEHUS IO BOIPOCAM TPaXKIAHCKOTO MMPOIECCyaTbHOTO
paBa;

enademow

* MeTOJaMU TPAaBOBOTO aHAIN3a BO3HUKINETO TPaKAAHCKO-TIPABOBOTO
CIIOPa;

* HaBBIKAMU COCTABJIEHUS PA3JMYHBIX IPOIECCYATBHBIX JOKYMEHTOB IS
3aIIUTHI TIPaBa B Cy/le TIePBOU MHCTAHITU;

* HaBBIKAMU COCTaBJICHUsI jKaJ00bI JIJIs 3allIThI IPaBa B Cy/axX MPOBEPOY-
HBbIX WHCTAHI[IH.

Kanauzar opuandeckux HayK, JOIEHT
M. 10. Jle6Genen



naBa 1
’PAXKAHCKOE NMPOLECCYANbHOE NPABO
U rPAXXJAHCKOE Cy10NPOM3BOACTBO

B pesysbTaTe n3ydeHns JaHHOH I1aBbl CTYAEHT J[OJKEH:

3namo

* IOPUCIUKI[MOHHBIE U HEIOPUCIUKIMOHHBIE (DOPMBI 3aIIUTHI HAPYIIEHHDIX 1 (W)
OCHAPUBAEMBIX IIPaB, CBOOOJL U 3aKOHHBIX MHTEPECOB;

* HEIOCTATKH ¥ IIPENMYIIECTBA CyneGHOiT (OPMbI 3aLINTHI;

* DPazJNuus B «<y3KOM» U <IIMPOKOM» IIOHMMaHUH [1PEJIMETA IIPABOBOTO PEryJnpo-
BaHUI IPAKIAHCKOTO IIPOIIECCYaIbHOTO TIPaBa;

Yymemo

* Pa3IMYaTh «CHOCO0», «CPEACTBO> U «(HOPMY> 3AIIUTHI [TPABA;

* PazyMyuaTh BU/IbI U CTAJMU TPAXKIAHCKOTO CY/I0NPOU3BOJICTBA;

* IIPUMEHSTb HOPMBI MEX/[yHAPOIHOTO IIPaBa, PETyJNpPYIOIIe TPAKIaHCKIE TIPO-
1ecCyasibHble OTHONIEHMS;

enademo

* Hasblkamu onpeziesienus crpykrypsl [TIK PO;

* HaBbIKamu onpezeenus B crpykrype [TIK PO Hopwm, perympyomux IMIepaTiB-
HOE U JICIIO3UTHBHOE HAYaJI0 IPAsKAAHCKOTO IIPOIIECCa;

* HaBBIKAMM IIOMCKA 3JIEMEHTOB TIPAKIAHCKHX IpoleccyanbHblx HopM B I'TIK PO
U MHBIX UICTOYHUKAX [PABA.

1.1. 3awmra HapyweHHbIX U (NK) ocnapuBaeMblX nNpas, cBo6of
U 3aKOHHbIX MHTEPECOB

E:xemneBHO BCe MBI CTAHOBUMCST BOJIBHBIMU WJIW HEBOJBHBIMY YYaCTHUKAMU
PasHOOOPa3HBIX AEHCTBUIA WM COOBITHII, IMEHYEMbIX B IOPUCIIPYAEHIIMN 0PU-
nudecKuMu hakTaMu, KOTOPBIE BJEKYT Pa3IudIHbIe MTPaBOBbie (IOpUAUIECKUE)
HOCJIEZICTBUSL. ITO MOKET OBITH OObIYHAS TTOKYTIKa XJeba B MarazmHe, MPOe3/I
B aBTOOYCE, 3aKJII0YEHIEe JOTOBOPA KyILIN-TIPOAAKN aBTOMOOWIISE IGO0 TOPOKHO-
TPAHCIIOPTHOE MTPOKCIIECTBHE HA TOJBKO YTO KyIUIEHHOM aBToMOoOMIE. Bee aTo
CBUJIETETILCTBYET O TOM, UTO MBI TIOCTOSIHHO C TOHM MJIM UHOHN PEryJspHOCTHIO
BCTyIIaeM B Te WJIM WHBIE MaTepUAJbHbIE OTHOIIEHWS, YPETYJINPOBAHHBIE COOT-
BETCTBYIOIIEN OTPAC/IbI0 MATEPUATIBHOTO paBa (TPasKIAHCKOTO, KUJIUIHOTO,
CEMEUHOTO U T.11.).

K coxxanenuto, HEpenKU caydad, KOT/Ia Pealu3alliy Hallero IpaBa BOJIbHO
WJIN HEBOJIBHO MPEMATCTBYET BTOPasi CTOPOHA ITPAaBOOTHOIIEeHMA. B aToM ciy-
vyae Ha JIMIO NPasosoll KoHGIuKm v moTpeOHOCTD B 3aIIUTE OT TAKOTO TOCsTa-
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TesbeTBa. ONTUMAIBHBIM 1 00erX CTOPOH BBIXOJIOM U3 CO3/aBIIUNCS CUTY-
allUU SIBJISIETCS, C TOYKYM 3PEHMs] 9KOHOMUM BPEMEHU, CPEJICTB U MOPAJIbHbBIX
¢, T0O6POBOIBHOE BOCCTAHOBJIEHHE CYIIECTBYIONIETO TIPABOOTHOIIIEHUS JTOO
oboroIHOE ero TpaHchopmupoBanue B Hopoe. OHAKO TaKoe pa3yMHOE MpeKpa-
eHrne KOHMJIUKTA, B CUIly Pa3HOOOPa3HbBIX, MPEXK/IE BCETO MCUXOJIOTHYECKHX,
(haxTOpOB, TOBOTBHO PeKo Ha MpakTuKe. Kak ciaemcTBue, KOHDIUKT MEPEXOAUT
Ha HOBBII YPOBEHbD, TIPEBPAIIASICH B PABOBOL CNOP.

IIpoGaeMbl TEPMUHOIOTHI

Cuenyer o6paTuTh BHUMAHUE, YTO TEPMUHBI «KOHMIUKT> U «CIIOP» TPAKTHYECKU
MOBCEMECTHO HMCIOJIb3YIOTCS KAK CHHOHUMBI, YTO HE COOTBETCTBYET JIEHCTBUTEIBHOCTH.
Bouee 1oapo6Hy0 HHGOPMAIIHIO O CYTU JIUCKYCCHU TI0 IAHHOMY BOIIPOCY MOKHO HAUTH
B paboTax Takux aBTopos, Kak C. K. 3araiinosa, B. H. Kynpsasues, M. C. Haxos, B. B. Tpo-
dumos, O. B. Hlyrenko. {1 gambpHeliniero NOHUMaHKS CYIITHOCTH TPAKIAHCKOTO CYIOTIPO-
M3BOJICTBA HAM BAKHO TIOHSATD, YTO TEPMUH <KOH(INKT» MIKPeE, YeM TEPMUH «CIIOP». SHA-
MO COCTABJISIONIEN KOH(MIIIKTA SBJISETCS €T0 IICUXO0JIOTHYeCKasi CTOPOHA, B TO BPeMsI
KaK OCHOBOI CIIOpA SIBJISIETCSI €70 HOPMATUBHAS TIPUPO/IA.

B cBsi3u ¢ 9TUM B 3aBHCUMOCTH OT HEOOXOAMMOTO HaM pe3yJjbTaTa, T.€.
OT TOTO, Yer0 MbI XOTHM JAOOUTHCS B OYAYIEM — yPEryJaupoBaTh KOHMOIUKT
Ha B3aMMOBBITOJHBIX YCJOBUAX M IMPOJOJIKUTH B3aMMOOTHOIIEHUSI C APYTON
CTOPOHON KOH(MDJIMKTA, UM PA3PEIIUTh CIIOP B CBOIO MOJIb3Y, MOJYYNUB BBITO/-
HBII TOJIBKO JI7Ist ce0st pe3yJIbTaT, 1, TEM CaMbIM, 3aKOHYNUTH B3ANMOOTHOIIIEHUST
C IIPYTO CTOPOHOM, MBI BBIOUPAEM CnoCo0, popMy U cpedcmeao st TOTO.

IIpo6aeMbI TEPMUHOIOTHI

Ciieryet 06paTuTh BHUMAHKE, YTO TEPMUHBI «CII0C00%, «(hOPMa» U «CPEICTBO» 3al[UThI
HapyUIeHHOTo U (WJIK) OCIIapMBAEMOro Mpasa, CBOOOABI 1 3aKOHHOTO MHTepeca (ranee —
HapYIIEHHOTO TIPaBa) UCIOIb3YIOTCS B IOPUCIIPYAEHITMN aGCOTIOTHO G6ECTIOPSIIOUHO 1 Gec-
cucreMuo. Eciin npoaHaim3uposarh paboThl TAKUX yueHbIX, Kak E. B. Basuiud, M. A. Pox-
kxoBa, M. C. Haxos, /[. M. Heuor, K. B. [llynmikos, To MBI HalifieM 3a49acTyio JUaMeTPaTbHO
[POTUBOIIOJIOKHDIE TOYKU 3PEHI Ha yKazaHHYIO pobaemMatuky. Ilpu TakoM moJosxke-
HUU BEIIel I0PUCTaM CJIEAYeT OMUPAThCS, TIPEK/E BCETO, HA HOPMATUBHOE PETYJIMPOBa-
HU€e YKa3aHHbBIX KaTerOpuil.

[Iporie Bcero B CBSI3U ¢ ATUM OTIPEIETISITh «CIIOCOObI» 3AIMUTHI, TAK KaK OHU
HOPMaTHUBHO yperyaupoBansl 4. 2 c1. 45 Koncruryrmun PD, rie mpexycmo-
TpeHa rapaHTHs KasKIOMY 3allMIaTh CBOM MIPpaBa 1 CBOOO/BI BCEMH CIIOCOOAMH,
He 3arpenieHHbIME 3aKOHOM, U cT. 12 'K PO, kotopas tak u nazsiBaetcs «Crio-
COOBI 3AIUTHI TPAKAAHCKUX MIPaB», COTJIACHO KOTOPOU 3alUTa IPasKAaHCKUX
MPaB OCYIIECTBJSETCS MMyTeM TTPU3HAHUS [IPaBa; BOCCTAHOBJIEHUS TTOJIOKEHUS,
CYTIIECTBOBABIIETO 710 HAPYIIEHWS TIPaBa, M MIpecevyeHns AefiCTBUH, HapyIIao-
MUX TPaBO WJINM CO3/AIONINX YTPO3y €ro HapylIeHUs; TPU3HAHUS OCTIOPUMON
C/IEJIKY He/IeVICTBUTEIbHON U MPUMEHEHUS TIOCIE/ICTBUI ee HeleCTBUTETbHO-
CTH, TPUMEHEHNS TTOCTEACTBUIN HeZEHCTBUTETBHOCTH HUYTOXKHOM CAEIKY; TIPU-
3HAHUS HEIECTBUTEIbHBIM PENIeHIsT COOPAHUsT; TPU3HAHUS HEIECTBUTE b-
HBIM aKTa TOCy/ZapCTBEHHOTO OpTaHa MM OpPTaHa MECTHOTO CaMOYyTIPaBIeHUS;
CaMOBAIIUTLI TIPaBa; MPUCYKACHUS K UCTIOTHEHUIO 00sI3aHHOCTH B HATYPE; BO3-
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MellleHUsT YOBITKOB; B3bICKAHMsI HEYCTOMKN; KOMIIEHCAI[UH MOPAJIbHOTO BPE/a;
MpeKpalieHns Ui U3MeHeHUs TPaBOOTHONIEHUST; HETTPUMEHEHWS CYyIOM aKTa
TOCYZIapCTBEHHOTO OpraHa WJIW OpraHa MECTHOTO CaMOYTIPaBJIEeHNS, TPOTHBOPE-
YaIero 3aKOHY; MHBIMHU CITOCOOAMU, TIPELYCMOTPEHHBIMU 3aKOHOM.

Taxum 06pa3oM, MbI MOKEM CJIeJIaTh BBEIBOJ O TOM, YTO CROCO0 3auyumb. 0aem
Ham omeem Ha gonpoc «Kax sawumumo?s.

@opma sawumvr omeewaem na sonpoc «Ide sawumums?>. OopMy 3aMUThI
MOJKHO YCJIOBHO Pa3/leIUTh Ha IOPUCAUKIMOHHYIO U HEIOPUCAUKIIMOHHYIO.
K metopucamknmontnoi ¢popMe 3aliuThl MOKHO OTHECTH, HATIPUMED, J1ESITEb-
HOCTb HOTapuyca uiam nocpegauka. IOpucanKimoHHyio 3aimTy OCyIecTBIASIOT
pa3UYHble OPTaHbl, YIIOTHOMOYEHHbBIE Ha TO TOCyAapcTBOM. [Ipu aToM fopuc-
JVKIIMOHHbIE OPTaHbI MOTYT OBITH KakK ToCyaapcTBeHHbIe (Cy/Ibl 0011eill u apou-
TPaKHOM IOPUCAUKIINN ), TAaK U 00IIeCTBEHHbBIE (TPETEHCKIIT CYIT).

Koncmumyuyus P® ¢ smom eonpoce omdaem npuopumem cyoeOnou 3auume
(4. 1 ct. 46). amee B 4. 2 c1. 118 pasbsacHseTcs, 4To cyaebHas BIaCTh OCYIIECT-
BJISIETCS TTOCPEICTBOM KOHCTUTYIIMOHHOTO, IPaXK/IaHCKOT0, a/IMUHACTPATUBHOTO
U YTOJIOBHOTO cynonpousBozicTBa. B To e Bpems B cr. 11 'K P® ykazano, 4to
3aMUTY, PYKOBOACTBYSICh MHCTUTYTOM TTOABEIOMCTBEHHOCTH, MOXKET OCYTIIECT-
BJISATH CYJI, apOMTPaKHbII CyJ WU TPETEHCKUIl Cy/l, a 3alluTa B aiMUHUCTPaA-
TUBHOM MOPS/IKE BO3MOKHA JIUIIH B CIyYasiX, TPEYCMOTPEHHBIX B 3aKOHE.

Hayunaga nuckyccus

Takast KOHKypeHIMs HOPM TIOPoinjia OyPHYIO Hay4HYIO AUCKYCCHUIO, C OAHOI CTOPOHBI,
0 MecTe U poJid apOUTPaKHBIX CYJOB B 3allUTe MpaBa, a ¢ APYroid — 0 MecTe U POJu
aJIMUHUCTPATUBHOMN 3alUTHL. DTUM BOIIPOCAM ITOCBSIIIEHBI UCCJIE[OBAHUS MHOTHX U3BECT-
HBIX yYEHBIX-IIPoIleccyaancToB, Takux kak T. E. A6osa, T. K. Auapeesa, M. B. Barnaii,
I'. A. Kwmun, M. K. Tpeyuraukos, /. A. @ypcos, B. M. Ilepcriok, M. K. IOkos, B. @. fkos-
JIEB M IPYTHX. DTa JUCKYCCUST B UTOTE MPUBEJIA K ONPEIEJIEHHBIM IIPAKTUYECKUM PE3YJib-
TaTaM, a IMEHHO K yrpasaHenuio Beiciero Apburpaskioro Cyza PD, a takxke K paspa-
60Tke tipoexTa Kozgekca agiMUHUCTPaTUBHOTO CynonponsBoactsa PD.

Takoii 3aKOHOJATENLHBIN KPEH B CTOPOHY MPUOPUTETA CYA€OHON 3aIUTHI
MIMeJI CBOMM TIOCJIeZICTBHEM KaK MOJIOKUTEIbHbIE, TAaK ¥ OTPUIATEIbHBIE Pe3YJIb-
TaThl. [JIaBHBIM 1TOJIOKUTEIBHBIM PE3YJIbTATOM SIBJISIETCS] TAPAHTHS TOTO, YTO
Hallle HapyIIeHHOe MPABO Oy/IET 3AIMMIIEHO TOCYapCTBOM. Takoe MOHMMaHIe
y HaceJeHus IPUBETIO, B CBOIO o4depe/ib, K ABOsIKOMY Ipoueccy. C ogHOI cTO-
POHBI, 9TO YBEPEHHOCTH HaCeJIECHUA B HpaBOBOfI 3alllnIeHHOCTH, C ,[[pyI'OfI —
eXeroJiHoe yBeJNYeHNe KOJWYecTBa MOCTYHAIONUX B Cy/ 3asBICHUI (Kak
IIPAaBOMEPHBIX, TaK ¥ He MPABOMEPHBIX) 0 3amuTe. B utore cymebnas cucrema
CTaJa HaCTOJIbKO IeperpyskeHa, 4To Ha KaKOM-TO 9Talle IPAKTUYeCKU IepecTaa
CTIPABJISATHCSI ¢ BO3JIOKEHHON Ha Hee GYHKIMEN MO 3aluTe Mpasa, 4To, Oe3yc-
JIOBHO, 11 €CTh TJIaBHBIN OTPUIATEIBHBII Pe3ysIbTarT.

Cpedcmeo 3auumol CAyHcum nocieoHuM COCMAasisiouuM, PACKPuléas HaAM
omeem na sonpoc «IIpu nomowju wezo?» Mbl Oy/IeM 3aIIUIIATH CBOE HAPYIIIEHHOE
1 (M) OCTIapHBaeMoe PaBo, CBOOOY U 3aKOHHBIH HHTEpPEC.

B pamkax cyae6HO#T 3alIUTBI STOT BOIPOC JOJTOE BPEMST PEIIAJICS OHO-
60KO U He THOKO, 2 UMEHHO 3aI[ITa OCYIIECTBIISIIACH TIPH MOMOIIH PeaN3aluu
cyZoM (DYHKITIM TPABOCY/IHS, KOTOPAsk MOHUMAJIACh UCKIIOUNTETHHO KaK pac-
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CMOTpEHHE U paspelieHue Jieia 10 3asiBJIEHHOMY HCKY, ¥ BbIHECEHHE CY1eOHOTO
penierus. JTO, MO CyTH, €IUHCTBEHHOE CPEICTBO, IPUMEHSEMOE CYAOM IS
3aIMUTHI TTPaBa, IPUBEJIO, KaK MBI YKa3aJdH BBITIE, K CHUKEHUIO YPOBHS peayb-
HOM, a He (POpPMANBHON 3aIUTHI, U, KaK CJEJCTBUE, K POCTY HeJOBEpUs y Hace-
JIEHUS K CyIeOHOI CUCTEME B 11EJIOM.

B nmacrosiee BpeMs Halra cTpaHa, 0CO3HABAS BAKHOCTh MMEHHO PeabHOM,
9(hhEKTUBHOI U CIIPaBEIJIUBOI 3aITUTHl HAPYIIEHHOTO TPaBa, aKTUBHO Pa3BU-
BaeT MHbIe CPE/ICTBA 3AIUTDHI, BHEPSIS B IIEPBYIO OYEPE/lb Pa3HOOOPas3HbIe TIPH-
MUPUTETbHBIE WU albTePHATUBHBIE TTPOTIEAYPHI (TIOCPETHNIECTBO, METUATTHIO,
MUPOBOE corJallieHue, TPpUMUPEHUe U 1p. ).

1.2. loHsiTHe, NpeAMET U METOJ MPaXAaHCKOro NpoLeccyanbHoro npasa

Nayuas yuebuyio aucuuiiniy «I[pakaamckoe IpoIieccyansbHoe TpaBos
60 «I'paskIaHCKUil IPOIeCC», MbI BBISICHUM sl ce0sl, KaK I0pUAMYECKU Ipa-
MOTHO 3aIlHUIIaTh CBOU HApyIIeHHbIe U (MJIH) OCTIapUBaeMble TIPaBa y MUPOBBIX
cyzeil ¥ B cygax oOIell I0pUCAMKINY, KaK 110 MepBOil MHCTAHI[UHU, TaK U [IPH
epecMoTpe CyaeOHbIX aKTOB.

OcHoBHag crienuKa TaKO# 3aIIUTBI COCTOUT B TOM, YTO OHA TTPOUCXOIUT
cyry0o B yCTaHOBJIEHHOM 3aKOHOM MOPSZIKE, T.€. BCe ACHCTBUSI yYaCTHUKOB ype-
TyJIMPOBaHbI COOTBETCTBYIONUMU HOPMaMU. Takue HOPMbI B CBOEH COBOKYII-
HOCTHU OTIPENENSTIOT OTPacJb MpaBa, MMEHYEMOIO B HayKe TPasKIaHCKUM IIPO-
IIeCCYaThHBIM TTPABOM.

B orsimuue oT MaTepuasbHBIX OTpPACeil 1PpaBa, KOTOPbIE pezyiupytom OTHO-
HIEHUSI UX CYObEeKTOB (HAIPUMED, 3aKII0YaTh WM U3MEHSTh JOTOBOP; BCTYIIATh
B OpaK MJIM €ro pacTopraTth; Peaj30BbIBaTh CBOE M30MPATENIbHOE TIPABO WJIH
HET), IPAKIAHCKOE MPOIIECCYAIbHOE MIPABO oxpansem (3auuuiaem) HapyIIeH-
HbIE TIPaBa CyObEKTOB MaTePUAIbHOTO IIPaBa.

MecTo Tolt WM WHOW OTpacju IIpaBa OTPeeNsIeTcs B HayKe AByMs KpHUTe-
PUSIMIL IPeOMemom U MemoOOM NPaso8020 Pezyiuposanius Ompacii.

ITox mpeaMeTOM MPaBOBOTO PErYINPOBAHMS YUEHbBIE TOHUMAIOT OBIIEeCTBEH-
HbIE OTHOIIEHUST MEKIY CyObeKTaM1 TON WJIM UWHOKN OTpac/Iu Tpasa.

Hayunasa nuckyccus

B Hayke rpakIaHCKOTO TIPOIIECCYANbHOTO TIpaBa HabJoAaTes d6éa nodxoda k onpe-
OeneHuIo npedmema ee nPasogozo pezyruposanus — ysku u wupokui. Ipexcrapurenn
yakoro noaxoga (M. A. Typsuy, A. A. JTo6posonbekui, . M. 3aiities, O. B. Hcaenkosa,
M. K. Tpeymnukos) omnpezesnstior npeamMeT npaBoBoro peryauposanns [T xak Toxpko
0011eCTBEHHbIE OTHOIIEHS, BO3HUKAIOIIME B PAMKAX CYOIPOM3BOJICTBA Y MUPOBBIX CyAeil
1 B cymax obmeit opucaukinu. CoracHo MUPOKOTO MOAX0/a K OMPEACTEeHUIO TPe-
MeTa TIPABOBOTO PETYIMPOBAHMS TPakIaHCKOro mpoieccyanbroro npasa (H. b. 3eiizep,
U. A. XKepyouuc, B. H. Hlersos, I. JI. OcokuHa) B Hero HeOOGXOANMO BKJIKOUYATh HE TOJBKO
YKa3aHHbIE OOTIECTBEHHbIE OTHOIIEHHS], HO ¥ JII00bIe OTHOIIEHUS B PAMKAaX 3all[IThI [IPaBa.
[Ipu Takom mupoxoM MoAxo/e B IpeMeT IpaBoBoro peryanposanus I'TII nomkHa BIIIO-
YaThCsI 1ESITETBHOCTD KaK IOPUCIUKIIOHHBIX, TAK U HEIOPUCIUKIIOHHBIX OPIaHOB, TAKNX,
HAIIPUMED, KaK apOUTPasKHbIE CY/Ibl, TPETEUCKUE CY/Ibl, KOMUCCUU 110 TPYIOBBIM CIIOPAM
u ap. MBI mojiaraeM, 4To y3KHii 10x0/ O0JIblIe OTBEYAET PeausiM KaK 3aKOHOAATEIb-
CTBQ, TaK ¥ ITPABOIIPUMEHUTENBHOM TPAKTUKH.
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Urak, rpasxkaanckoe npoueccyaibHoe npaso (maree — ['TIIT) — ato camo-
cTosiTesbHast, 060CO0IEHHAsT OXPAHUTENbHAST OTPACJb POCCUIICKOTO MPaBa,
KOTOpast TPEACTABIAsIET COO0N COBOKYITHOCTD MPOIECCYaTbHO-TIPABOBBIX
HODPM, PETYJUPYIONTNX OTHOIIEHUS, KOTOPbIe BOBHUKAIOT B PAMKaX IPasKIaH-
CKOTO CY/IOTPOM3BOCTBA, MEKILY CyAaMu 0OIIel IPUCAUKINN (MUPOBBIMU
CYZIbSIMU) U UHBIMH CyObeKTaMu.

IIpoGaeMbl TEPMUHOIOTHI

Ciiesyer o6paTUTh BHUMAaHUE Ha TO, YTO B y4eOHOIi JuTepaType 110/ [IPeIMETOM Ipa-
BoBoro perysuposanus [TIIT yacTo MOHUMAOT OOIECTBEHHBIE OTHOIIEHUSI 110 OCYIIECT-
BJIEHUIO CYJIOM npagocyous no rpaxuanckum genam!l. Takoil moaxo npeacraBisercs
HEBEPHBIM UMEHHO C TOYKU 3peHus TepMuHosioruu. [Tongarue «cyonponsBoCcTBO> MIKpe,
HE’KeJIN TIOHATHE <IIPABOCYIes», KOTOPOE SBJISETCS, 10 CBOEH CyTH, JIMIIb OAHON 13 (DyHK-
it (3a7ay) cyza B paMKax CyZ0IPON3BO/ICTBA.

Eciiu npedmem npaBoBOTO PEryIMpoBaHust Iae€T HaM OTBET Ha BOIPOC «UTo
pEryJupyer JaHHas OTpac/b MpaBa?», TO Memood TPABOBOTO PETYIUPOBAHUS
PACKPBIBAET TO, «KaK JIaHHAast OTPACJIb TipaBa BO3/IEHCTBYeT Ha CyObeKTOB 00IIIe-
CTBEHHBIX OTHOIIIEHUIT». Biaroapst oTBeTy Ha 3TOT BOIIPOC, MbI MOKEM ITOHSITh
1ist cebst ueabHy0 MOJIE/b TIOBEAEHUST KasKI0TO YYaCTHUKA TPasKIaHCKOTO
CyIOTIPOU3BO/ICTBA.

Paznnynbie oTpacsm mpaBa UMEIOT CBOM METO/IbI IIPABOBOTO PETYJINPOBAHUS,
KOTOPbIE U OTPEAESIOT CIEU(PUKY B3ANMOOTHOIIEHUH WX CyOHEKTOB.

B pamkax rpakmanckux mporeccyanbHbIX oTHomenui (mamee — I'TIO)
B3aMMOCBSI3aHO J[Ba Hayaja — 3allUTa PaB KOHKPETHBIX CYOhEKTOB Mare-
pUATBHBIX OTpacjell TpaBa M BJACTHAS [eITeIbHOCTD Cy/la TI0 3TOH 3alIuTe.
OTclofia 3aKkoHOAaTEIEM TIPEJANPUHATA TOMBITKA CBSA3aTh 3TH HAYaja, YTO
OTIPEIESINIIO HEKUIA Iyain3M, NN JIBOMCTBEHHOCTb, METO/IA TIPABOBOTO Pery-
JIUPOBAaHUS TPAKAAHCKOTO MpolleccyarbHOTO 1paBa. C oHOI CTOPOHBI, CY/I,
SIBJISISICH TJIABHBIM U 00sI3aTEIbHBIM CYOBEKTOM TPAsKAaHCKOTO CYAOTIPOU3BOI-
CTBa, HaJIeJIEH OTPOMHBIMY BJIACTHBIMU MMOJHOMOYUSIMU, TIO/IKPEIJIEHHBIMU
rOCyapCTBEHHBIMU rapaHTUsIMU (HAIPUMeEpP, BBIHOCUTD CyaeOHOe pelieHune
U UCTIOJIHUTEIbHBIN JIUCT HA MPUHYAUTEIbHOE UCIOJHEHNE 9TOTO PEIICHNUs).
C apyroil CTOPOHBI, CMBICJ TPaXAAHCKOTO CYAONPOU3BO/CTBA BO MHOTOM
OTIpeIesISIeTCs KOHKPETHBIM BOJIEU3bSIBICHUEM OAHOI 1160 00erX CTOPOH
(HampuMep, TPUOETHYTH K YCIyTaM MeIHATOPA M CAMUM 3aKTIOYUTH MIPO-
BOE COTJIATIIEHUE).

Takoit nyanusm metojia npaBoBoro perysaupoBanus ['IIII gan ocHoBanue
YUEHBIM OIPEEJSATh €r0 KaK UMNePaAMUEHO-0UCNOZUMUBHDLI, ITO TTO3BOJISIET
YCIIEIIHO COYeTaTh B paMKaX IPaskaHCKOTO CYI0NPOU3BOACTBA KaK MyOJIMYHbIE,
TaK U 4acTHble Hayasa. 371ech HeOOXOAUMO 3aMETUTh, YTO U3MEHEHUS TPasK-
JTAHCKOTO TPOIIECCYaThHOTO 3aKOHO/ATENbCTBA B IOCIEHUE TO/IbI CBUETEIh-

1 Cwm., manpumep: Tpaskanckoe poreccyasibHoe mpaso : yueGnuk / o pet. M. C. Ilakapsn.
M., 2005 ; Tpaskpanckuii npoiecc : yuebuuk / mox pea. M. K. Tpeymnukosa. 2-e usj., nepepa0.
u pom. M., 2014.
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CTBYIOT O paCHIMPpEHNUN MMEHHO JUCIIO3UTUBHOTIO HadaJjla B METO/E€ ITPAaBOBOTO
PETYJIMPOBaHUA TPAKAaHCKOI'O IIPOIECCYa/JIbHOTO ITPpaBa.

1.3. Cuctema rpaxgaHckoro npoueccyanbHoro npasa u ee cBfisb
C Apyrumu oTpacnsimu npasa

bynyun otpacibio poccuiickoro mpasa, I'TIIT uMeer cBoio cucremy, KoTopas
COTJIACHO TEOPHH JI0JIKHA OBITH 11E€J0OCTHON ¥ JIOTUYHO B3aMMOCBSI3aHHOIA.

I'TITT uMeeT aBe KJIACCHMYECKUE COCTABJISIIONINE CBOEH cucteMbl — O0uyio
u Ocobennyto uacmu, B paMKax KOTOPBIX PACIIOTIOKEHBI KaK OT/IETbHbIE HOPMBbI
[paBa, TaK ¥ IeJIble NPABOsble UHCMUMYMbL, IPEACTABISIONINE COOON COBOKYII-
HOCTb HECKOJIBKUX B3aMMOCBSI3aHHBIX HOPM, OOBEIMHEHHBIX OOIIMM TIPEMETOM
peryaupoBaHus (HanpuMep, HHCTUTYTHI MTOICYAHOCTH, TTPOIIECCYATbHBIX CPO-
KOB, Cy/IeOHBIX PACXO/IOB U T.1L.).

O6urast yacTh BKJOYaeT B ce0st riiaBHble, 6a30Bble HOPMbI U MWHCTHTYTHI,
KOTOPBIE OMPEIENSIOT 00IIee YCTPONCTBO TPAsKIAHCKOTO CYAOMPOU3BOICTBA
U aKTyaJIbHBI OT ero Havaia u 10 okondanus (npuamumnsl [TII, mpormeccyansb-
HOE IOJIOKeHUE YYACTHUKOB TPAXKIAHCKOTO CYAONPOU3BOJICTBA, TOBEIOM-
CTBEHHOCTb U TOJACYAHOCTD TPAKIAHCKIX JIeJI, TPOIECCYaNbHbIe CPOKHU, Cy1e6-
HBIE PacXo/bl, IOKa3bIBaHue, IIPaBO Ha oOpallleHre B Cy/l 3a 3allUTON ).

OcobeHHast 4acTh TPEACTaBIsieT cOO0 HOPMbI U UHCTHUTYTHI, PETYIUPYIO-
e UHAMWKY TPaXkJAaHCKOTO CY/IOTTPOM3BOICTBA HA BCEM €TO MPOTSIKEHUH,
a Tak’Ke pa3INIHbIe BUIBI TPAKIAHCKOTO CYOTPOU3BOICTBA U OT/IeTbHbIE KaTe-
TOPUH PACCMOTPEHUS U Pa3pPEIIeHNs IPAXKIAHCKUX JIEI.

Takas cucrema I'TIIT npenonpenenuna crpykrypy I'TIK PD, koropsrit umeet
JleJieHre Ha Pasesibl, Topa3iesbl U TaBbl. C ompesesleHHON 10Jel YCIOBHO-
CTH MOKHO cKasatrb, uto pasi. I TTIK PD coorserctByer O6mieit yactu T'TIIT,
a pasz. IT u VII — ee OcobeHHoii yacTu.

Bynyun ommoit n3 oTpacseit poccniickoro nipasa, 1111 zapmonuuno e3aumo-
Oeticmeyem ¢ Opyeumu ezo ompacismu. Takoe B3aMMOAEHCTBUE MPOSIBISIETCS
nBosiko. Bo-mepBbix, B TOM, uTo MHOTHEe HOpMBbI ['TIII nMmeroT cBoe 3akperuie-
HU€e B WHBIX OTPACTAX TIPaBa, Kak IMPOIEeCCYyaTbHOTO, TAK U MATEPUATBHOTO. JTO
mpeskzie BCero HOpMbl, peryaupymoiue Takue nHCTuTyThl [T, kax moasenom-
CTBEHHOCTD U JI0Ka3biBaHue. Bo-BTopbix, MHOTHE WHCTUTYTHI ['TIIT nmetot enu-
HYI0 KOHCTUTYIITMOHHYIO OCHOBY CO CXOKUMU WHCTUTYTaMU JPYTUX OTpaCIen
mpaBa. ITO KacaeTcs AeWCTBUST TIPUHIUIIOB, BBIHECEHUST CYIeOHBIX TTOCTAHOB-
JIEHUH 1 WX UCTIOJTHEHUSI.

1.4. ['paxpanckue npoueccyanbHble HOPMbI.
DleiicTBME HOPM rPaX[AAHCKOro npoueccyanbHOro npasa
BO BPEMEHW U B NPOCTPAHCTBE

JIto6ast oTpacib mpaBa OMMPAETCS HA CBOE 3aKOHOIATEHHOE PETYIHPOBAHNE.
Takoe peryJrpoBaHue OCYIIECTBIISIETCS BHICIIUM 3aKOHOAATENbHBIM OPraHOM
rOCy/IapCTBa TyTeM MPUHSATHSI COOTBETCTBYIOIINX 3aKOHOB, KOTOPbIE TIPEICTaB-
JSI0T co00i HeKMit HaGop MPABOBBIX HOPM, HATIOJTHEHHBIX, OJarofapst Clely-
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(buueckomy MeTOIy IPAaBOBOTO PEryJIUPOBAHUS JIAHHONH KOHKPETHOU OTPACJIH,
COOTBETCTBYIONIUM cofiepKaHueM. 3adUKCHPOBAHHBIE B HOPMAX TOJIOXKEHMS
00s13aTeJIbHBI [IJIs1 T€X, KOMY a/[pecoBaHa Ta WM UHAS HOPMA.

Ipascdanckue npovyeccyanvivle HoOpmbt, OYLyIN TPABOBBIMU, 110 CYTH, COCTOST
U3 TPexX YacTeil (2JIEMEHTOB) — 2Unomesvl, OUCNO3ULUU U cankyuu. Bmecte ¢ Tem
HopMmbl TTITT umeroT onpeenertoe cBoeobpasue, 00yCaI0BIEHHOE CIIEU(pUKOI
MeTo/1a rpasosoro peryiaupoBanus I'TIIL

MosKHO BBIZEINUTD CiIeaylolue ocobernocmu Hopmvt TTIT:

— 3aKPEIUISIOTCS B HOPMATUBHBIX UCTOYHUKAX, HE HUKE YPOBHS (e/iepalib-
HOTO 3aKOHa;

— npaBonpumenuteseM HopMbl I'TIII Bcerna sBasgercs cyn;

— ayieMenTbl HOpMbI TTITT MoTyT OBITH Pa3o0INeHbl B Pa3HbIX CTAThsAX Kak
I'TIK PO, Tak 1 MHBIX 3aKOHOB.

st yno6erBa monumanust cymuoct Hopm [TITT mpuHSATO A€AUTH MX
Ha BUJBI, TIPU 9TOM eNHON KiIaccuUKaINy Takoro aejenusd B qoktpuie ['TIIT
HE CJIOKUIIOCH.

Bce wopmbr TTIK PD MOKHO YCJIOBHO pasiesinuTh Ha: obuwjue (neiicTBue
KOTOPBIX PaCIpOCTPAHSAETCS Ha BECh TPAKAAHCKUH TTPOIECC) U CHeYUAIbHbLE
(HampaBJeHHbIe HA TOT UM MHOU TIPOIIeCCyaTbHBIN UHCTUTYT).

B crpykrype I'TIK PD moxHO BbiAEANUTD ciepyiomue Buabl Hopm [TIIT:

1) degpunumusnwvie nopmor. Hopma-geuHUINS SBISIETCS UeaTbHBIM Bapy-
AHTOM PETyJIUPOBAHUS TOTO WJIM WHOTO WHCTUTYTA TIPaBa, TaK KakK MO3BOJSIET
BKJIIOUUTH B CBOIO CTPYKTYpy ero ompenesnenue. OAHAKO TaKoe UIeaTbHOE
peryJimpoBaHie BO3MOKHO JIUIIb B PEAKUX caydasx. [[pudnta B TOM, 4TO 6OJIb-
HIMHCTBO MPABOBBIX MOHATUN, TEPMUHOB U JIa)Ke UHCTUTYTOB HE OJHO3HAYHO
TpaKkTyeTcs B HaydyHOM coobiectse. [TogoOHast HaydHast JUCKYCCUst, Oyaydu
JIBUTATeJIeEM Pa3BUTHI KOHKPETHOM OTpacyu MpaBa B IEI0M, He TI03BOJISIET, TEM
He MeHee, 3aKOHO/IaTeI0 UCTI0JIb30BATh IPU MPUHATHH 3aKOHOB /IeOUHUTHBHBIE
HOpPMBI B GosIbIIOM KosmmuecTBe. Takas xapruna xapakrepua u s [TIK PO
(mampumep, ct. 55, 69, 73 TTIK POD);

2) peeynamugnovle HOpMbL. ITU HOPMBI COlEPKAT HEKUEe TMPEeATTUCAHUS I
YYACTHUKOB TPaXKAAHCKOTO cyZonpou3BoicTBa. OHU [T Ha JBa MOIBU/A!
a) pezyasimuevle OUCNO3UMUBHIE, KOTOPBIMH YCTAHABINBAIOTCST T€ WJIM WHbBIE
IpaBa y4acTHUKOB Tipoiiecca (Hanpumep, ct. 35 I'TIK PD); 6) pezyarsmusnvie
umnepamueHvle, KOTOPSIMI HAJATAIOTCS T€ WJIM MHbIe 00SI3aHHOCTH Ha y4acT-
HUKOB Tipotiecca (Harpumep, cT. 16 I'TIK PD);

3) opeanusavuonnvie Hopmvi. Taxkre HOPMBI TOMOTAIOT HaM MOHSITH TO, KaK
OpraHM30BaHa JEATENbHOCTh Cy/a M CBsI3aHbl BbIHECEHUsI Pa3sHOOOPasHbBIX
cyzebubix aktoB (Hanpumep, cr. 198 TTIK PD).

Mmuenue CIIEIUAJHUCTA

B. B. MosiuanoB npuBoaut 60Jee riyGoOKyo U JeTAIbHYIO KIaCCU(DUKALUIO MPaKIaH-
CKUX TIPOTlecCyasbHbIX HOPM Ha Bubl. CormacHo ero nccienoBanuio HopMbl ['TIIT moxkmo
PasIeuTh Ha: PEryJsTHUBHbIE, OXPaHUTEIbHbIe U 06o0mamue. B cBow ouepeab, pery-
JIATUBHBIE HOPMBI Y HErO AEJISATCS Ha: 0Os3bIBaIOIINeE, 3alpelaloniie U yIpaBoMaynBa-
omue, a obobaonme Ha: obume, JeKIapaTuBHbE U [eUHUTHBHBIE. Kpome ToTrO, yUe-
HBIN BbIICJISIET a6CO]IIOTHO orrpe/ie/ieHHble, OTHOCUTEJ/IbHO OIIpeeJIEHHbIE, UMIIEPATUBHbIC
u akymapratuBHble HOpMBI ['TIIT.
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[etictBue HopM ['TIII MoxeT orpaHUYUBATBHCS BpeMEHEM U ITPOCTPAHCTBOM.
YTo0bI TIOHSATH ITO, HAM HA/I0 3allOMHKTD JIBa IIPaBUJIA:

1) He3aBUCUMO OT BpeMeHH BO30Y KACHUST TPAKIAHCKOTO CYAOTPOU3BOICTBA
BCe TIpOIlecCyasbHbIe ACHCTBHUS COBEPINAIOTCS IO MpaBUIaM AeHCTBYIONETO
B atoT MoMeHT ['TIK P, eciiu B 3akoHe He TIPEAYCMOTPEHO UHOE;

2) TpaskTaHCKOE CYZIOTTPOU3BO/ICTBO BEETCS IO TIPABUJIAM TOTO 3aKOHA, T7e
OHO OCYHIECTBJISIETCS, PABHO KaK M TIPOU3BOJICTBO OTAEIBHOTO TIPOIECCyTbHOTO
JEICTBYS, UCIIOJHEHUSI CyIeOHOTO aKTa, eCJIM HHOE He MPEyCMOTPEHO MEKIyHa-
ponubiM gorosopoM. [eficreue I'TIK PD obs3aTenbHo Ha Beell teppuropuu PO,

1.5. MoxATHe, Lenb, 3aaayn, BUALI M CTAANN rPAXAAaHCKOro
CyA0NpON3BOACTBA

[TpakTuvecku Ha J0O0OH BOIPOC HAIIETO Kypca MOKHO CMeJO HaYMHAThH
OTBET CO CJIOB «/|aHHBIN BOIPOC SIBJIIETCS IMCKYCCUOHHBIM B HayKe TPak/aH-
CKOTO IIPOIIECCYaATIbHOTO MpaBay. PaccMaTpuBaeMble TOHSATHS B 9TOM maparpade
COOTBETCTBYIOT TAKOMY IOJIOKEHUIO JIeJl B HANOOJIbINEH CTEIEH.

Y100l He YyriyOIAThCsS B HAYYHYIO IUCKYCCHIO IO BOIIPOCAM TEPMUHOJIOTHH,
MBI U151 ce0s1 GyieM MCIOJIb30BaTh TaKKe TOHSITHSI, KaK <«TPaskJAaHCKUIl TIPO-
IIECC» W «TPAKIAHCKOE CYAOTIPON3BOICTBOY, KaK TOXKIECTBEHHEIE.

IpakaaHcKoe Cya0npOU3BOACTBO IIPEACTABIIET OO0 IPOIIECC 3alUThI

1paBa y MHUPOBOTO CY/IbU UJHU B Cy/ie 00OIIell I0PUCAMKIMN C MOMEHTA BO3-

OysKIEHUST IPOU3BO/ICTBA JI0 PEaJIbHOTO UCIIOJIHEHHSI CYIeGHOTO aKTa.

VIMeHHO 3awuma HapyuieHHOTO W (WJIM) OCIIapUBAEMOroO Mpasa, CBOOO/IbI
1 3aKOHHOTO MHTEPECa OTIpejiesieHa KaK #eslb IPAKAAHCKOTO CY0TTPOU3BO/ICTBA
ct. 2 TTIK PO. /lna noctwskenus ykazannoit nean [TIK PD npexycmarpuBaer
KOHKPETHbIE 33/1a4U, KOTOPbIE BBICTYIAIOT OJ[HOBPEMEHHO M (DYHKI[USIMU Cy/1a
B pamkax cygponpousBoactsa. [TIK PD Boigesnsier cienayolire 3adauu s
JOCTIKEHUS TIEJTU CYIOTTPOU3BOICTBA!

— TIpaBUJIbHOE U CBOEBPEMEHHOE PACCMOTPEHNE U pa3pellneHne rpakaaH-
ckux nen. Permas aTy 3amady, CyI pealnsyeT B paMKaX IPaskIaHCKOTO CYAOIPO-
M3BOJICTBA CBOIO OCHOBHYIO (DYHKITHIO — OCYU,eCMBIEHUS NPABOCYOUs — TyTeM
BbIHECEHUS 3aKOHHOTO ¥ 0OOCHOBAHHOTO PEIEHMUS;

— YKperieHue 3aKOHHOCTH U TIPABOTIOPSI/IKA, TIPEAyIIpesKIeHIe TIPAaBOHADY-
nieHui, GopMUPOBaHNE YBAKUTEITHHOTO OTHOIIEHUS K 3aKOHY U cyay. Perras
3Ty €JIMHYIO 33/1a4y, CY/l BBITIOJIHSET CBOIO NPEBEHMUBHYIO DYHKUUIO, TEMOH-
cTpupyst cyObeKTaM MaTepHalbHOTO MPaBa BCIO HEOTBPATUMOCTH OTBETCTBEH-
HOCTHU 32 HapyllleHue TPaBa.

Ncxonst us crpykrypsl [TIK PD, TOYHO MOKHO BBIIEIUTH YeThIPe 6U0a
2paxncoanckozo cyoonpou3eoocmea, OTIMIAIONIECS CrennbUKONl paccMOTpe-
HUS ¥ paspelieHns B HUX JieJl, CyObeKTHBIM COCTaBOM, a TAaKsKE MHBIMU ITPOIIEC-
CyaJIbHBIMU UHCTUTYTAMU:

— UCK0BOE NPOU3B00CME0. ITO OCHOBHOI BUJI TPAXKIAHCKOTO CYIOTPOU3BO/I-
CTBa, SABJISIONINNACS JJIsT OCTATBHBIX BUOB HEKUM OPUEHTHPOM GA30BBIX MPABILI
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U ToJIoKeHuit. Jlesia B paMKaX MHBIX BUIOB PACCMaTPUBAIOTCS ¥ Pa3PealoTCst
10 [IPaBUJIaM UMEHHO MCKOBOTO IMPOU3BOJCTBA, HO C U3bSITUSMK MJIU C OO
HEHUSIMU;

— npuxasHoe npoussoocmeo. ITOT BUI OBLT BBEEH B TPOIECCYATHHOE 3aKO0-
HozaTesabeTBO B 1995 1. 1711 yiipotenust ero (hopmbr;

— NPoU3BOOCME0 NO 0elam, 6OHUKAIOUUM U3 NYOTUUHBIX NPABOOMHOUECHU.
ITOT BU 00bEAMHSIET Pa3JUYHbIe KaTeTOPUY JIeJI, CBsI3aHHbIE MEKIY co00il
OMHOT 001IIell YepTOil — HAJNYNE C OJHON CTOPOHBI CIIEIMAIBLHOTO BJIACTHOTO
cyObeKTa;

— ocoboe npouseodcmeo. B pamkax aToro Buga co6paHbl MHOTOUYHCIEHHbBIE
KaTeropyu JieJl, B OCHOBHOM CBSI3aHHBIE C YCTAHOBJIEHUEM IOPUINYECKUX (haK-
TOB WJIM C OIPE/IeIEHNEM TIPABOBOTO CTaTyca IpaskjlaHUHA.

JIist TOCTVMKEHUST 11eJId TPaskJaHCKOTO CYAOMPOU3BOACTBA HEOOXOAMMO
HOCTYIATEIbHOE IBUKEHNE TPaskKIaHCKOTO MPoIecca OT ero Havyajaa K JIoruye-
CKOMY 3aBepliiieHuio. Takoe [BIKeHNE TPUHSATO HA3BIBATH CTAMSIMU IPAKIaH-
CKOTO CY/IOIPOU3BO/ICTBA.

BoiiesiioT cienyioniye cmaouu epaic0anckozo cyoonpouseoocmaea:

— B030yacoenue 2paxcoanckozo cyoonpoussoocmed. 31echb Cyibs peraer
cyb0y MOCTYIMBIIErO B Cy/l HCKOBOTO 3asiBJieHus (3asBJeHus). B 3aBucumo-
CTH OT HAJMYUSI Y MCTIA IPpaBa Ha obpaleHre B Cy/l U Ka4yecTBa IMOATOTOBKH
K IIPOIIECCY, CY/Ibsi MOJKET TAKOE 3asiBJIEHNE IPUHSITH, OCTAaBUTh (€3 JIBUKEHMS,
BO3BPATHUTD WJIM OTKA3aTh B TIPUHSITH;

— nodzomoska dena x cydebrnomy pasbupamenpcmsy. 3Aech Cyibst IPUIaraeT
BCE YCHUJIUSI JIJIST TOTO, YTOObI PACCMOTPETh U Pa3peliuTh JeJ0 B MAKCUMAJIbHO
KOPOTKHUM CPOK;

— cydebnoe pazbupamenvbcmeo. 31ech POUCXOANUT CyaeOHast 3alUTa Hapy-
IMEHHOTO MpaBa Jrb0 B paMKax MmpaBocyausi (MyTeM BBIHECEHUS PEIIEHIsT),
760 B paMKax MIPUMHUPEHUS CTOPOH (ITyTeM 3aKJII0YEHIS] CTOPOHAMEI MIPOBOTO
MJIA METUATUBHOTO COTJIAIIEH );

— nepecmomp cyoebHbIX akmog cyoa nepeoi UHCMAHYUL, He BCMYNUBUUUX
8 3aKOHHYIO CULY, 8 ANCINAUUOHHOM NOPsiOKe. 31ech BTopast (aresuIsaInoHHast)
WHCTAHIMSI TPOBEPSIET 3aKOHHOCTh 1 0G0CHOBAHHOCTDH BHIHECEHHOTO CY1eOHOTO
aKTa;

— nepecmMomp 6CMYyNUBUIUX 6 3aKOHHYIO CULY CYOCOHbIX AKMOB 68 KACCAUUOH-
HOM nopsidke. 31ech Cyl KacCallMOHHON WHCTAHIIMU TTPOBEPSIET TOJIHKO HE3aKOH-
HOCTb BBIHECEHHOTO CYIeOHOTO aKTa HUKECTOSIIIIUMHE CYIaMHu;

— nepecmomp Ilpesuduymom BC PD ¢ nadsoprom nopsoke eCmynueuux
8 3AKOHHYIO CUNY CYOCOHDIX AKTOB8 HUNICCCTNOSULUX UHCTANHYUL. DTO TOTOTHU-
TeJIbHAST KOHCTUTYIIMOHHAS TAPAHTHSI BHIHECEHMSI 3aKOHHOTO CYIeOHOTO aKTa;

— NepecMomp CMYNUBUUX 8 3AKOHHYIO CULY CYIeOHLIX aKmog cy008 pasiuy-
HOIX UHCMAHUUL NO 6HOBb OMKPBLEUUMCSL UTU HOBLIM 00CMOSMENbCMEam. ITa
CTa/IUsT CYIMIECTBYET JIJIsi BOBMOKHOCTH U3MEHUTH CyAeOHBIN aKT, BBIHECEHHBIN
6e3 yuera (pakTa, HAIMYKE KOTOPOTO M3MEHIJIO OBl 9TOT aKT TI0 CYIIECTRY;

— npunyoumenvioe ucnoinenue cyoebnvix axmos. 31ech, B HEOOXOIM-
MBIX CJyYasiX, Ha OCHOBaHWH BBIAHHOTO CYZOM HCIOJHUTENBLHOTO JIMCTA WUJTH
cyieGHOTO MpHKa3a, MPOUCXOAUT TPUHYIUTENHHOE UCITOJHEHWE BCTYITUBIIETO
B 3aKOHHYIO CHJIY Cy/1IeOHOTO aKTa, 4TO 0OECIeYnBaeT PeabHYIO 3alUTy MpaBa.
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Mmuenue crnenyagaucra

O. B. Ucaenkosa mpejjaraer uHoe JieJieHne TPaKIAHCKOTO CYIOIPOU3BOJICTBA
Ha BUBI U cTafguu. 1o ee MHEHUIO, TPAKIAHCKOE CYONPOU3BOJCTBO COCTOUT U3 CJie-
OYIOIKUX CTaAWil: Bo36yKIeHNE IPak/JIaHCKOTO CyI0TNPOM3BOACTBA; MOATOTOBKA JIeja
K cy1e6HOMY pasbupaTesibCTBY; cyAe0HOe pasdupaTebCTBO; IPOU3BOACTBO B CY/€ BTO-
poil (amenaAIMoOHHON ) NHCTAHI[NH; TIPOU3BO/ICTBO B Cy/e KaCCAlMOHHOW WHCTAHINN;
MIPOU3BO/ICTBO B Cy/I€ HA/I30PHON MHCTAHIINY; I€PECMOTP 1O BHOBb OTKPBIBITMMCS UJIU
HOBBIM 06cToATebcTBaM. OHa TaKk/Ke BBIAEIIET CJeAYIONNe BUIbI IPAKIAHCKOTO CYyA0-
POM3BOACTBA: IPUKA3HOE; HCKOBOE; U3 MyOJMYHBIX IPABOOTHOLIEHHIT; 0c000€; 10 [eaM
006 oCTTaprBaHUM TPETEHCKUX CY/I0B; O JieJIaM, BO3HUKAIOIINM U3 UCIIOJHUTETbHBIX TIpa-
BOOTHOIIIEHUH.

Kaxk MBI ¢ BaMU BUIMM, Pa3/IMIHE B IIOJX0/IaX COCTOUT B ONPeNeIEHUN POJTH
U MeCTa MCIOJHEHUs cyJeOHbIX aKTOB B CUCTEME IPakIaHCKOTO CYIOMPOM3-
BOJICTBA. JTOT BOIIPOC OCTAETCS OAHUM U3 CAMBIX JMCKYCCUOHHBIX U aKTY-
anpubix B Hayke T'TITI. Cormacuo konrnenmuu ECITY ucnonneHue cyuae6GHOTO
aKTa CUUTAETCS HEOTHEMJIEMOI YacThIO 3alUThI IIPaBa, TAK Kak 6e3 PeaJbHOro
ucrosHeHus cyaebHast 3amnura He npusHaercss ECITY takoBoit. Bmecre ¢ Tem
koHcTpykimst HopM TTIK PMD u 3akoHOMaTEIbCTBA 00 UCHIOJHEHUN CYIeOHBIX
AKTOB JlaeT yYeHBIM OCHOBAaHWE TOBOPUTHh O HEBO3MOKHOCTU PACCMATPUBATH
UCIIOJTHUTEIbHOE TTPOU3BOACTBO KAK YacTh TPaskAaHCKOTO MPOIecca, XOTst Obl
[0 TOMY, 4TO TaM B OOJIBIIMHCTBE CJAYy4aeB OTCYTCTBYET OCHOBHON CyObeKT
I['TIO — cyn.

3a11a}me JJIA pa3MbIIJIEHU A

OcHoBbIBasich Ha paboTax TaKUX ydeHbIX-Iporeccyanuctos, Kak JI. X. Bauees,
O. B. Ucaenkosa, B. M. lllepctiok, M. K. IOxos, B. B. fIpkoB u apyrux, a Takxe npoaHa-
JIN3UPOBAB JIEMCTBYIOIEe 3AKOHOIATEIHCTBO U MPABOIIPUMEHUTEIHHYIO ITPAKTUKY B chepe
UCIIOJIHEHUSI Cy/IeOHBIX AKTOB, TIOIBITANTECH CAMOCTOSITEIbHO U aPIYMEHTHPOBAHO OIIpe-
JeJTITh MECTO UCIIOTHUTEIBHOTO IIPOM3BOJICTBA B CUCTEME 3aIUTHI ITpaBa B Poccuiickoii
Deneparum.

1.6. UCTOYHMKM rpaXaaHCcKoro npoueccyanbHOro npasa

Uctounuxamu I'TIII sBig10TCSA Te HOPMATUBHBIE aKThl, KOTOPBIE CO/EPKAT
Hopmbl TTITI. Takue akThl JOJKHBI OBITH He Hudice (pedepanvivix 3axonos. Cie-
JIOBATEJbHO, HAXO/SATINECs B pasHOOOpasHbix ykasax IIpesunenta PO, nocra-
HoBsieHusax [IpaButenscTBa PO, MUHUCTEPCKHUX U BEIOMCTBEHHBIX PETIAMEHTAX
U MHCTPYKIUSX HOPMbI PAcIleHUBATHCS CYIOM KaK UCTOUHUK PeryJIHMPOBAHUS
I'TTIO ne moryT.

B oTsmume ot rpaskpaHCKOTO TpaBa, 00blYan TakKKe He MOTYT PacCMaTpH-
BaThCS B KAUeCTBE UCTOUHMKA TTPaBOBOTO peryaupoBanusa [T10.

Hao6opot, mexayHapoaHbie qoroBopbl PMD, a takxke oOlenpu3HaHHbIE
HOPMBI U TIPUHITUIIB MEKYHAPOIHOTO MPaBa He TOJTBKO SIBJSAIOTCS COCTAaBHOM
YyacThio 1MpaBoBoil cuctembl PM, HO U uMeoT nmpuoputeT (IIPEUMYIIECTBO) HaJ
BHYTPEHHUM 3aKOHO/IaTETECTBOM.
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Ucxons n3 Takoii nepapxuu, ucrounuku ['TIII moxkHO pasmecTutsb cienyio-
UM 06pasoM:

— pamuguyuposannvie Poccutickou Dedepayueii mencoynapoonvie cozraue-
HUsL U 002060pol. BaxKHENITUMIY J1JIsT PETyTNPOBAHUS TPAKIAHCKOTO CYI0MPOM3-
BojicTBa B Poccun sipistiorest: Beeobmiast sexsapanus mpas desoBeka 1948 r.,
KonBeHIus 1mo BompocaMm TpaskjaaHcKoro mpoiiecca (l'aarckast KOHBEHIIHS)
1954 r., KouBeHIus 0 3aiuTe IIpaB 4eJoBeKa U OCHOBHBIX ¢cBoOoA (PuMckas
kouBernus) 1950 r.;

— Koncmumyuust P@. DTOT UCTOYHWK BIIEPBbIE SBJISIETCS UCTOYHUKOM TIPSI-
MOTO ¥ HEIMOCPEJACTBEHHOTO MENUCTBUS, UTO JaeT HaM BO3MOKHOCTDb CCHLIATHCS
Ha HOpMbI KoHCTUTYIIMM /1711 000CHOBAHUST CBOEH MO3UIINN B PaMKax IPaskiaH-
CKOTO TIPOIlecca;

— edepanvivie KoHCMUMyuUOHHble 3aKoHbL. TaKMX 3aKOHOB HEMHOTO, 1 OHU
PETYJNUpPYIOT BaxkHeiine, 6a30Bble MOJOKEHUST IPakJIaHCKOTO CYA0YCTPOi-
cTBa U cynonpoussosctsa (Hanpumep, Oenepanbubiii 3axon ot 31.12.1996
Ne 1-DK3 «O cynebnoii cucreme Poccuiickoit Menepanyms );

— gedepanvrvie 3akonvl. OHU MOTYT OBITH KOAM(MUITUPOBAHHBIMU (HATIPH-
mep, ['TIK PO, AITK P®) u nexoxuduiupoBanubivu (Hanpumep, Oenepaib-
HbIil 3aKk0H OoT 17.12.1998 Ne 188-D3 «O mupoBbix cyabsix B Poccuiickoit
Deneparuus ).

Mmuorue poccutickue yuensie (B. /. 3oppkun, O. B. caenkosa, B. B. Ap-
KOB) BCTaJIM Ha MO3WI[UIO TIPU3HAHUS B KaueCTBE TaK HAa3bIBAEMOIO <«Bpe-
menHoros» ucrounuka [Tl mocranosaenuit KC P®. Ilonoxenus mocra-
HOBJIEHUII BPEMEHHO 3aKPBIBAIOT KOJUIM3UIO WK MPo6GEs 0TEeYeCTBEHHOTO
3aKOHO/IATEIbCTBA U JIEHCTBYIOT JI0 €T0 U3MEHEHUS COTJIACHO PEKOMEH/IAIU-
sam KC PO.

Kpome Toro, poccuiickue cy/bl 06si3aHbl IPU BHIHECEHUM CYAeOHBIX aKTOB
OPUEHTUPOBATHCA Ha npagonpumenumenvuyio npakmuxy ECIIY, a Takxe
Ha passsacuenusi BC PO, conepxaiecs B moctanoByienusix [1nenymos.

Bonpocbl ¥ 3agaHna ana camoKoHTpons

1. Buem ormmume «Crmocobas 3anTh MPpaBa 0T «(hOPMBI» U «CPEICTBA» €TO 3ATMUTHI?

2. Yro, Ha Ball B3IJIsijl, BAsKHEE: yPETYIUPOBATh KOHDIIUKT ABYX CYOBEKTOB UK Pa3-
PEIINTD UX CIIOP IO CYIIeCTBY?

3. OTHOCSATCS I OTHOTITEHMST, BOSHUKAIOIINE B PAMKAX TPETEHCKOTO Pa3dMpaTeThCeTRa,
K IIpeaMeTy mpaBoBoro peryauposanus [TITI?

4. Usmenenns TTIK PD mocsenHux J€T CBUAETENCTBYIOT 06 YCUIEHUH B METOJIE
mpasoBoro peryauposanns ['TIII nmMnepaTHBHOTO WM TUCTIO3UTUBHOTO Hayasa?

5. CpaBHHTE TeJIU U 3371291 TPAKAAHCKOTO cynonpousBoacTBa PO c¢ 1essimu u 3a-
npavamu gesreabroctd ECITY. Yto B HUX 0OIIEro 1 4eM OHU Pasjinyaiorcs?

6. TlombepuTe MOCTOBUITHI 1 TOTOBOPKHU, KOTOPBIE OTIPEEIISIOT OTHOIIEHHE 0OIIECTBA
K CY/ly U CYZIOIIPOU3BOJCTBY, U OOBSICHUTE X CMBICIL

7. B uem mpakTHueckas 3HAUMMOCTbD JIeJIeHUsI IPaXKIaHCKOTO CYZOIPOM3BO/ICTBA
Ha BUJIBI M CTAIUH ?

8. HcnomnurenabHoe MPOU3BOACTBO, IO BalleMy MHEHUIO, — 3TO BUJ WK CTafns
IPasKIAHCKOTO CYy/IOTIPON3BO/ICTBA?

9. B uem ocobennoctu nopm T'TITI?
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